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Appendices 
Introduction

As a final dissertation for my studies at The Hague School for European Studies, I have decided to write my thesis about the immigration policy of the European Union and more precisely about a possibility to design a common European Union policy on regularizations. 

The reason that I have decided to write my final dissertation about a common European Union policy on regularizations is because of the fact that I want to deepen my knowledge concerning the possibility designing a common European Union law and policy, but also because of my interest in immigration issues on a European level. Despite the fact that immigration policy and regularizations were not my first choice about which to write my thesis I became more interested and enthusiastic about the subject while doing my pre-research. 

This led me to the central question in my research:

Should there be European Union policy for regularizations? 

In order to establish the answer to this question I have conducted a detailed literature study and desk research. My analysis includes several reports, books, studies and articles in order to find an answer to the research question. In addition, I have also used the Internet in my research. 


To answer my central question I guided my thesis by the following sub-divisions:

· European policy, laws and regulations 


In which I discuss the term general pardon, the relationship between general pardon immigrations and legal’s and illegal’s. But in which I also discuss the relationship between the European borders and immigration and the pros and cons for a common European immigration policy. Finally, I will also discuss European law and policies on immigrations and regularizations. 


· Regularization in the Netherlands

In which I discuss the current immigration policy, the history on immigration policy and current national laws on general pardons in the Netherlands. 

· Regularization in France

In which I discuss the current immigration policy, the history on immigration policy and current national laws on general pardons in France. 
In this dissertation integration will not be mentioned due to deviated from the subject.
The reason that I have chosen France and the Netherlands is because of the fact that I live in the Netherlands and therefore have the possibility obtain a large amount of reliable information. Besides this, with the new elected government of 2006 the immigration policy was about to change. This became clear with the regularization in early 2007, made possible by the new elected government. France on the other hand is a very moving country when it comes to their immigration policy.  This is due to the shifted political ideas of the several governments and presidents. Besides, France knows a different sort of immigration than the Netherlands and has a lot to do with the ‘magrebin’, also known as North African immigrants, due to decolonisation and family reunification. France in contradiction to the Netherlands knows several (large) regularizations, where the Netherlands only knows two regularizations since the regularization of 2007. It is therefore interesting to compare these two countries. Besides the interesting political positions on immigration of both countries, I have both the Dutch and French nationality, so I have chosen two European member states that I personally have the most affection for.  
List of words 

· Amnesty : an official order by a government that allows a particular group of prisoners to go free 
· Brain drain: a movement of highly skilled or professional people from their own country to a country where they can earn more money

· Clandestine workers: workers who are kept in secret ( clandestine: done or kept secret underpaid and exploited workforce, much of which is undeclared and of immigrant origin.
· Clemency: forgiveness and less severe punishment for a crime 
· Economic migrant: someone who goes to live in another country because one is likely to find better jobs 
· Communication of the European commission: European policy is communicated within the communication. The policy mentioned in the communication is not compulsory to implement.
· Gangmaster system: it involved the recruitment/control of casual workers, the gangmaster system corresponds to the restructuring of the rural labor process by cost-cutting agribusiness enterprises and commercial farmers
· General pardon: synonym for the word regularization
· Immigrant: someone who enters a country to live there permanently 

· Migrant: someone who goes to live in another country, especially in order to find work 

· Naturalization: after someone who was born outside a particular country is naturalized, they become a citizen of that country 

· Opt-out: when a person or group chooses not to join a system or accept an agreement (opt-out clause) 
· Policy paper of the European commission: within the policy paper, new European policies are communicated. The policy mentioned in the policy paper is compulsory to implement. 
· Pull factors: factors that attract immigrants to a country 

· Push factors: factors that make people want to leave their countries 
· Regularization: make a situation that has existed for some time legal or official

· Repatriation: to send someone back to one’s own country 

· Smuggler of people: someone who smuggles illegal people across borders

· Smuggling of people: “The procurement, in order to obtain, directly or indirectly a financial or other material benefit, of the illegal entry of a person into a state Party of which the person is not a national or a permanent resident.”Protocol against the Smuggling of Migrants by Land, Sea and Air
· Trafficking of humans:  “the recruitment, transportation, transfer, harbouring or receipt of persons, by means of the threat, or use of force or other forms of coercion, of abduction, of fraud, of deception, of the abuse of power or of a position of vulnerability or of the giving or receiving of payments or benefits to achieve the consent of a person having control over another person, for the purpose of exploitation.” The UN Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially Women and Children.
· Xenophobic: a fear or contempt of foreigners or strangers.
· 3D jobs: jobs that are dirty, degrading and dangerous.
1. European policy, laws and regulations
1.1  What is a general pardon?
A General pardon is a term used for the first time in the Netherlands by Pim Fortuyn, a Dutch politician, it is a synonym for regularization which means making a situation that has existed for some time legal or official (Summers (Ed.)2003,  p.1382).  

When looking at the term general pardon we can distinguish two words; the word general which stands for the whole of the situation and group rather than specific parts of a group (Summers (Ed.)2003, p.670) and the word pardon which stands for absolution (Schattenberg, 2006). What the term basically imputes is that a general pardon gives absolution to all the illegal immigrants, whereas in practice general pardons are more or less specific pardons due to criteria that select the group of illegal immigrants that will be naturalized (Dalen van, 2003, p.2). 

Most of the time the general pardon is set in to make an end to the inheritance of the ‘old foreigners’, foreigners who came to the country a long time ago, by completing of many years standing procedures. The general pardon gives an opportunity to solve the issue of asylum seekers who requested asylum under the old foreigners law and are staying for a long time in that specific country. At the same time the general pardon provides the opportunity for the national government, to implement a new foreigners law, with new improved procedures (Staatssecretaris van Justitie, 2007).  It must be noted that most of the time general pardons are brought in with a stricter foreigners policy, due to general pardons being mostly given to realize a new foreigners policy.

1.1.1The different use of terminology   

When starting my research I found out that several terms are being used as a synonym for the word regularizations. For instance general pardon is, as mentioned above, a Dutch synonym for regularization. Another word used as a synonym for regularization is amnesty. Amnesty according to the Longman dictionary means an official order by a government that allows a particular group of prisoners to go free (Summers (Ed.)2003, p.45). In the research texts concerning regularizations an amnesty is more an official order by a government that legalizes illegal immigrants. Also clemency is a word used as a synonym for regularization. Clemency means, according to the Longman dictionary, forgiveness and less severe punishment for a crime (Summers (Ed.)2003, p.275).  While answering my final thesis I will use the word regularization, due to the fact that regularization is a word without any other meanings and therefore it will not be confusing.  
1.2 To what extend can we speak of a relationship between regularization and immigrations?
Regularizations have many characteristics and features. We know two types of regularizations, they can be one-time or ongoing. A one-time regularization is for a specified period of time only and is the more common. Ongoing regularizations are less common and involve smaller numbers. There are certain programs that are applied on a rolling basis to cases meeting certain criteria, such as persons who have been illegal for a long period, the length of this period varies per case  and persons on long term temporary status. Regularizations result in permanent status or temporary status. Permanent status leads to citizenship. Not surprisingly, it is most likely to happen in countries with regular permanent immigration such as Canada and the United States as well as in some northwest European countries (Kessel, n.d. “immigration regulation” para.22). More usual is the temporary status as a result of regularization. In some cases temporary status leads to permanent status.  However, a more likely result is the resumption of irregular status when the temporary status ends. 

1.2.1 The features of regularizations 

There are common features to regularizations. However, overall each regularization has a unique combination of features. A feature of many regularizations is the requirement that the applicant for regularization has a job or has been employed for a specified period. In some instances, in the Netherlands for example, it is the employer who must apply on behalf of the employee. Employment is important due to the fact that it suggests that the applicant is, or has the ability to be, self-supporting and to become integrated into society. A second common feature has to do with specific dates from when the person had to be in the country, the total period of time which the immigrant continually stayed in the country and the period of time when applications can be submitted. Having an end date that precedes the announcement of the regularization program is important if the government wishes to avoid a rush of persons into the country attempting to benefit from the regularization(Kessel, n.d. “immigration regulation” para.24). Also increasingly common in regularizations is the requirement that the applicant meets criminal and security background checks.

A number of regularizations have focused on asylum seekers, often because they are in long processing lines, due to working capacity of the government, in which volumes have far outstripped processing capacity. Among the categories of asylum seekers benefiting from regularizations are those (i) who failed in their applications but could not be removed, (ii) whose cases had remained undecided over a lengthy period of time, (iii) who did not meet refugee criteria but whose circumstances warranted favorable consideration, and (iv) who were in backlogs so large that regular processing was regarded as an unacceptable alternative to a regularization(Kessel, n.d. “immigration regulation” para.26 ). Other regularizations were based on humanitarian considerations such as health and a longer temporary protection. There is also a form of regulation focused on specific nationalities such as Bosnians in Europe, due to war. Or another example is the regularization of family members, which happened in France in 1997(Kessel, n.d. “immigration regulation” para.28 ). 
1.2.2 The objectives of regularizations 

There are certain objectives that governments want to achieve in regularization programs. The most common objective is to legalize persons without the legal authority to be in the country; in other words illegal’s. These are persons who, for various reasons, were never or are no longer involved in immigration or asylum processes. As a result of the fact that these processes followed, the likely result would be refusal and removal, the regularization is designed to be avoid. A second objective concerns persons legally in the country in immigration or asylum processes that are so backlogged that a final decision is at a time far into the future. In most cases the decision would be negative and theoretically result in removal. Nevertheless, it is sometimes seems ethically hard to remove people if they have been in the country for years and have managed to establish themselves even if this was the result of their success in prolonging immigration and asylum processing. Asylum backlogs certainly fall into this category. When volumes outstrip processing resources, the least costly solution, from the perspective of cost, public relations, and the needs of asylum seekers meriting protection can be regularization(Kessel, n.d. “immigration regulation” para.33 ). A third objective is humanitarian. Keeping people, whether illegal or with long term temporary status, in ‘unending limbo’ is unhealthy from the perspective of the person and society (Kessel, n.d. “immigration regulation” para.34 ).There are also some persons who are not removed by the government, due to the unsafe conditions in their homeland, or because of the fact that there are persons who have health conditions that cannot be dealt with in their homelands. 

1.2.3 The effects of regularizations 
 According to Dr. G. C. J. Van Kessel, an expert in the field of regularizations and immigration policy, in his speech about regularization: ”Regularizations do not provide long term solutions. They solve an immediate problem but are no answer to the underlying problem that the accumulation of illegal immigrants brings to the fore. For the migration manager regularization is a tool to manage migration when other options have failed. It is best used in concert with other tools, such as border control, labor market and migration control and laws that respond to the policy weaknesses that caused the regularization in the first place. It is no solution and it is a poor substitute for a rounded and balanced immigration program. Regularization does not decrease the number who enter and remain illegally and there is evidence that they make it worse. They do not decrease the size of underground economies. They do not have a noticeable beneficial impact on the labor market. The migrant’s success in the labor market is more dependent on education and training than on regularization. Regularization, therefore, does not affect the fundamentals of a country’s social and economic basics (“immigration regulation” n.d.)”. The observation of Dr. van Kessel of the effects of regularizations, in terms of the migrant and the country, is a logical action-reaction theory and therefore realistic. Taking Dr. Van Kessel’s observation into consideration it can be said that repeated regularizations makes it that much harder for governments to claim that they are managing migration; instead, it appears that migration is managing them. This is a perception that governments seek to avoid, due to the fact that it may appear that the government is not controlling the migration and that regularizations become frequent in the migration policy, which will obviously attract more migrants. This is one of the reasons why governments frequently link regularization to promises that it is a one-time event, not to be repeated frequently. This is way in most cases the first regularization is an amnesty, the second a regularization and in some cases, if there is a third, an administrative review, such as in for instance Canada (Kessel, n.d. “immigration regulation” para.36 ). Often governments conclude that the legal and operational gap that allowed the increase of enough illegal migrants to warrant a regularization is in the area of enforcement and control, particularly at the border. Thus, laws are often tightened and resources are increased, all of this completed into a new immigrant policy (Kessel, n.d. “immigration regulation” para.38 ).

It must be noted that, enforcement and control, both at the borders as well as within the borders, do stop many illegal workers from entering and remaining in the country and from working in the informal economy, such as working at farms. According to Dr. Van Kessel the visa regimes are quite effective in achieving their purpose – allowing those who are bona fide to enter the country and discouraging the mala fides from attempting to do so (“immigration regulation” n.d.). But, as in so much else in immigration, such discouragement is least likely to work if the desperation is severe enough and the chances of working even if illegal and perhaps to be regularized are high enough to justify warrant illegal entry and stay. A country that relies solely on enforcement and control measures will face greater problems than those that use other policy tools, such as social security.

Also, according to Kessel regularization erodes confidence in the rule of law and it can penalize those who follow the law. This is particularly the case in those countries that have sizable labor market, family and refugee programs, such as France (n.d. para. 38). It can raise public concerns about immigration if there is the belief, among the citizens, that immigrants are lawbreakers and line jumpers. It can obstruct integration if the public believes that the group or nationality benefiting from the regularization did so at the expense of others and through the breaking of the law (Kessel, n.d. “immigration regulation” para.38 ). Besides, regularization is an inevitable and proper exceptional last resort in certain cases, like when immigrants are in the process of naturalization for years. A number of regularizations have been successful within these narrow criteria of success. Logically seeing regularization is in the best interests of the illegal migrant. Legal status is essential to have protection under the law, to have better access to employment, education and social benefits and to reunion with family. However, the question that arises for governments is whether this corresponds with the best interests of the country. There are also positive results of regularizations in terms of immigration integration. Regularized immigrants without the required education, face more problems in achieving economic success than those with more education and skills (Kessel, n.d. “immigration regulation” para.39). The regulated labor market may still present insurmountable problems so they continue in the informal economy with or without social assistance. According to Dr. Van Kessel, the desire to move irregular immigrants and their jobs into the formal economy through regularization will have limited success if temporary status is allowed to expire (“immigration regulation” n.d.).

1.2.4 Conclusion 
There are two types of regularizations, they can be one-time or ongoing. A one-time regularization is for a specified period of time only and is the more common. Ongoing regularizations are less common and involve smaller numbers. Regularizations result in permanent status or temporary status. Permanent status leads to citizenship. However, more usual is the temporary status as a result of regularization. Despite the fact that regularizations have unique features and objectives we do know that there are common features on regularizations such as  job requirement, arrival dates, the total period of time which the immigrant continually stayed in the country and the period of time when applications can be submitted. We also know common objectives such as legalized  illegal immigrants, provide a legal status to persons who are in a process of immigration or asylum that is so backlogged that a final decision is at a time far in the future. This is actually an objective that will save money in the long run. The last objective is a humanitarian one. The effects of a regularization turns out not to be positive for the image of the immigration policy of a country. Repeated regularizations makes it that much harder for governments to claim that they are managing migration; instead, it appears that migration is managing them.
1.3 To what extend can we speak of a relationship between regularization and legal’s and illegal’s?

As an introduction to this chapter we could say that a regularisation campaign is a ‘cleaning’ operation, meant to legalise the residence of undocumented migrants who are unable or unwilling to return to their own countries. The presence of these migrants is explained by a variety of factors. Every year more people are fleeing their home countries, because of wars, famine, environmental catastrophes, etcetera. At the same time, most European states are characterized by a lack of a realistic migration policy, a restrictive asylum procedure and the inability to deal with asylum applications within a reasonable time and a failing return policy. Moreover, many European economic sectors are relying on underpaid clandestine workers, such as the farmer industry. All this contributes to the reasons why many people remain in a particular country without a legal status. (PICUM, 2002, standpoint on regularization para 1)

1.3.1 Explanation of the term Illegal immigration

An illegal immigrant is someone who comes to live in another country without official permission (Summers (Ed.)2003, p.808), in other words a residence permit. Therefore illegal immigration refers to immigration across national borders in a way that violates the immigration laws of the destination country. There are two kinds of illegal immigrants namely, foreigners who have illegally crossed an international political border, by sea, land or air. The second type are foreigners who have entered a country legally but then overstay their visas in order to live and / or work therein.  

1.3.2 The contrast between legal and illegal immigration 

In western countries we tend to look at immigration as either legal or illegal. Illegal immigration is seen as being illegal and therefore easy to oppose. The western countries tend to do so by measures such as more border control, better detection of illegal’s within the country and more care at our embassies overseas in issuing visas. On the other hand, legal immigration seems to require reconsideration of such things as family reunification, education policy for foreign students, economic effects, the brain drain and the related questions of asylum and refugees (Wooldridge, 2005, para 6). Dr. Tanton feels that legal immigration is one of the major causes of illegal immigration (Wooldridge, 2005, para 6).  Putting this into prospective, Dr. Tanton’s observation is a very logical one. Since the mid eighties (1980’s), obtaining a legal status became harder due to restrictive policies, which were designed due to the large stream of immigrants and asylum seekers, due to war. Because of the stricter rules immigrants that have no chance to obtain a legal status the official way, try to stay in the country of destination without a legal status. Some of the immigrants do try to get a legal status, mostly without any success and because of the failing return policy those group of immigrants can easily disappear and become an illegal citizen of a country. To make a possible relationship between regularization, illegal and legal immigration, it can be said that knowing the fact that in history regularizations have been made, staying as long as possible illegal in the country of destination is an easy choice.  The illegal’s hope they will be legalized one day and become a legal citizen.  As will be explained in chapter 1.3.3 most of the people smugglers are well aware of the situation and policy of the destination country. Being an immigrant with the hopes of a better life, regularizations done in the past gives hope of new regularizations in the future. Also high levels of migration, whether legal or illegal, causes such high levels of migration because information flows back to the country of origin, which encourages others to try emigration (Wooldridge, 2005, para 7).
Contrary to the destination country, in the country of origin migration is looked at as either go or not go. Networks is in this process the keyword. The "networks" are those informal channels of communication that transport cash, goods, and information from the destination country, to the country of origin. It seems that it is this counter flow that helps stimulate interest in, and facilitates emigration (Wooldridge, 2005, para 9). This phenomenon creates people smuggling. 

1.3.3 People smuggling  

One of the ways to arrive in the destination country is by using an illegal guide for crossing the border. In other words a smuggler of people who is involved in criminal networks which smuggle human beings for financial gain and increasingly control the flow of migrants across borders(Interpol, 2007, People smuggling, para 2). Willing illegal migrants rely increasingly on the help of organized people smugglers, due to more restrictive immigration policies in destination countries and improved technology to monitor border crossings. People smuggling is not a homogenous criminal activity due to the price of the trip, conditions of travel and status upon arrival can vary significantly. 
Trafficking is distinct from smuggling as the traffic of human beings involves the exploitation of the migrant, often for purposes of forced labor and prostitution. People smuggling simply implies the procurement, for financial or material gain, of the illegal entry into a state of which the individual is neither a citizen nor a permanent resident (Interpol, 2007, People smuggling, para 3). It is acknowledged that the smuggling of people is a growing global phenomenon. Smuggling of people is not only a transnational crime, but also an enormous violation of human rights and in some cases a contemporary form of slavery. Currently, economic instability appears to be the main reason for illegal migration movement throughout the world (Interpol, 2007, People smuggling, para 5). Often the travelling conditions are inhumane. The migrants are overcrowded in trucks or boats and fatal accidents occur frequently. After their arrival in the destination country, their illegal status puts them at the mercy of their smugglers, who often force the migrants to work for years in the illegal labor market to pay off the debts incurred as a result of their transportation (Interpol, 2007, People smuggling, para 7). Some of the time the migrants do not even arrive at the destination country and are off loaded miles before the coast in the open sea or on the side of the road. Despite these facts, many of the willing migrants undertake the hazardous travel to their destination country with criminal syndicates specialized in people smuggling. According to Euractiv.com around half a million illegal immigrants enter the European Union every year (Illegal immigration, 2004)  These syndicates arrange everything for the migrants such as transfer, passports and in some cases an address to stay in the destination country, but at a high price. 

People smuggling syndicates still benefit from weak legislation, huge profits and the relatively low risk of detection, prosecution and arrest compared to other activities of transnational organized crime (Interpol, 2007, People smuggling, para 8). Besides these benefits it is acknowledged that the people smugglers are well informed about the situation and laws and immigration policies of the destinations countries. It is therefore argued that people smugglers chose their destination country by considering the lowest resistance on immigration. Therefore, in my opinion, the smuggling of people and especially the smuggler is a serious threat to lowering the rate of illegal’s in the European Union. However it also provides an argument why transnational co-operation is needed, starting with co-operation of the European Union. That fact that people smugglers chose their destination country by considering the lowest resistance on immigration means that when for instance the resistance in Spain is too high people smugglers will chose Italy as the new destination country. It indeed solves indirectly the problem for Spain.  However having obtained legal status in Italy the “illegal immigrant” is then allowed to travel and move throughout the European Union without any resistance. This creates the need for European policy that will be implemented in all the member states. In chapter 1.5 the European laws and policies around smuggling of people will be discussed.  


1.3.4 Legal’s and Illegal’s viewed from the Economic prospective 
An economic migrant is a person who goes to live in another country because they are likely to find a better job (Summers (Ed.) p.1040). Since the eighties (1980’s) the origins of immigration to western countries shifted from rich to poorer countries around the world, and many new immigrants arrived with low levels of education and little job training, stranding them in low-paying jobs and slowing their economic mobility (Malanga, 2007, para 2). As a result of findings like this, many economists, such as Bell, who study immigration do not even distinguish between legal’s and illegal’s. Instead, the line of demarcation for them is between low-skill immigrants with little education and better educated, better trained immigrants(Malanga, 2007, para 3). 
On the other hand modern, industrialized countries, such as the Netherlands who are magnets for immigrants, have reshaped their immigration policy in the last 20 years to favor the better trained immigrant. However there are important policy differences among those countries. Ireland for example, whose economy has boomed since the early 1990s, allows employers to drive much of the legal immigration system by requesting visas for certain types of workers, with one very important qualifier: in order to prevent employers from pushing down wages by importing workers in categories where domestic labor is already ample, Ireland creates lists of industries and jobs where it will not grant visas for workers (Malanga, 2007, para 5). Another example is Australia, that has the most detailed systems which relies on employment surveys to identify hundreds of job categories where workers are needed, from blue collar trades to highly technical jobs. Today, 70 percent of Australia's immigration is skills based  (Malanga, 2007, para 6). 

While on the one hand industrialized countries are restricting their policies and favoring better trained immigrants, on the other hand many European economic sectors, such as the farming sector, are relying on underpaid clandestine workers.  All European administrations know perfectly well that the decision taken in the seventies (1970’s) to put a stop to most forms of legal immigration by restrictive policies, drove migrants into the illegal economy (Bell, 2004, para 2). In other words, by making the immigration policy more restrictive, many labor immigrants disappear in the illegal sphere. European consumers are able to buy fruit, vegetables or clothes at ridiculously low prices because of the labor of these illegal immigrants. The authorities turn a blind eye, refusing to legalize undocumented migrants and thus submit to the overall deterioration of labor structures(Bell, 2004, para 2).These 3D jobs (dirty, degrading and dangerous) are to be found in the construction industry, domestic work and cleaning, textiles, hotel and restaurants and agriculture. Recently, new activities have been added, including highly qualified work at the unattractive end of the new technology sector such as repairing computers at night (Bell, 2004, para 3). 
According to Patrick Taran who is a Senior Migration Specialist at the International Labor Office, “it is the benign tolerance by some States for poor work conditions and non-regulation - situations that attract irregular labor. Such tolerance appears to be all but official policy in some countries in order to maintain marginally productive economic activity that nonetheless provides employment and export products"(Bell, 2004, para 4). Another prospective of this comes from the French anthropologist, Emmanuel Terray. He has a particularly striking image to depict the situation. For him, this "economy based on illegal work" represents a form of "relocating on the spot" (Bell, 2004, para 4). This means that when the industries and economic sectors that cannot be transferred to Third World countries, where labor costs are very low, simply import low-wage workers in the form of clandestine immigrants. Furthermore Terray feels that the Europeans want a workforce which is as flexible and docile as possible and which is deprived of any protection (Bell, 2004, para 4). Undocumented foreigners represent a totally flexible workforce, because you can recruit or dismiss them as you wish, as orders arrive. Terray says that the best way to have products at very low prices is to generalize a contemporary form of slavery.  However the fundamental question is whether or not we accept sectors in which slavery is common practice(Bell, 2004, para 5). Considering the theory of Terray it is therefore not a surprise that these immigrants have to put up with unacceptable working conditions, including heat of up to 50°C in the glasshouses and contact with huge amounts of pesticides. Needless to say, they are poorly paid. The producers are squeezed by bank loans, the farm supplies industry and marketing firms, so they try to survive by making savings in the only area they control, namely employment (Bell, 2004, para 5). And it will probably not improve in the future. 
To put the above into prospective an example from Spain. There is a massive presence of illegal immigrants working in Spanish agriculture, which was also highlighted by a terrible road accident in January 2001, which killed 12 illegal laborers from Ecuador. This led to the discovery that there were some 20,000 clandestine immigrants from Ecuador just in this region and some 150,000 in the Iberian peninsula. The accident victims had all been working without a residence permit or contract for an hourly wage of 2.41 Euros (Bell, 2004, para 6). Another example is the legal gangmasters system in Great Britain. Although the business is legal, problems ensue due to the lack of regulation which allows gangmasters to exploit gangworkers. In particular foreign workers are at risk because of their ignorance of local language and the labor rights to which they are entitled. Those foreign workers with no formal right to work in the UK are further exposed to exploitation, as they will not attempt to access their labor rights through any channels for fear of detention and deportation (ETI foreign labour, 2002, para 9). A study carried out by Don Pollard, the former chairman of the Rural, Agricultural and Allied Workers Union, shows that it is the "gangmasters" system that supplies the large number of laborers needed by the fruit and vegetable sector at peak picking times. The gangmasters fix wage levels and working conditions and are paid for this service by the farmers. Don Pollard shows that in the last ten or fifteen years this has become big business. Some gangmasters employ up to 2,000 people, making a turnover of some 20 million Euros. When the local labor supply is no longer enough, they seek workers elsewhere, especially in Eastern Europe. They are in direct contact with recruiters based in these countries who "organize" the illegal migrant labor. The recruits pay between 2,500 and 4,000 Euros each for visas and, in many cases, fake passports. They then have to work in atrocious conditions (Bell, 2004, para 8). These examples show one of Europe's little known facts, namely  the hidden face of our fruit and vegetable industry which has the bitter taste of modern slavery. This is going on in our countryside, far from the towns where there are no immigrant communities and human rights associations capable of reacting. 
Over the past few years, European governments and EU institutions have changed their tack on immigration policy. After years of being tacitly tolerated, irregular immigration is now presented as a scourge requiring immediate remedy (Bell, 2004, para 10). The response is above all repressive, particularly against traffickers said to be responsible for much of the problem. But, as Patrick Taran of the ILO (International Labor Organization) puts it, "basic labor economics theory would suggest that placing barriers between high demand and strong supply creates a potentially lucrative market for services of getting the supply to where the demand is" (Bell, 2004, para 11).  There is a large group of supply due to hundreds of millions of people across the world who suffer from desperate poverty or political repression. These are known as push factors and make people decide to leave their country. Of those hundreds of millions of people any migrant who manages to make it across to the destination country and who is willing to accept appalling working and living conditions knows that he or she will find a job in the "illegal economy" within weeks of arriving.  

At the same time, European governments are now seeking to open up new channels for immigration for the needs of the labor market. This involves creating statuses for temporary, seasonal or fixed duration immigration. A clear aim is to separate the right to a specific work permit from any possibility of obtaining the right to longer-term residence in the EU(Bell, 2004, para 12). I feel that Europe is creating a new form of underclass of temporary workers, who will replace each other in a sort of permanent rotation of uncertain existence, without the same rights as other workers. Above all immigrants will not have the right to live in a normal way with their family, which is against Human rights, or be able to make any clear plans for the future. This phenomenon has been made possible by the way in which the European Union is being developed. Due to enlargement, the EU will be made up of a number of very rich and highly developed countries with a growing need for workers prepared to accept low-paid jobs refused by the population and another group of countries whose economy and standard of living are infinitely lower (Bell, 2004, para 13). This particularly concerns Bulgaria, Lithuania and Romania. As a result, there is a large supply of cheap labor within Fortress Europe and it is becoming less necessary to ‘import’ workers from Africa or Asia. 
Combating this form of exploitation is not easy as is indicated by the definition of "clandestine"  where most of those who are being exploited do not want to draw attention to their situation. They correctly fear that the only official response will be to deport them, rather than condemning the practices of their employers  (Bell, 2004, para 15). The situation in agriculture is even more hidden from the public eye than that of construction, domestic work or textile sweatshops which are principally in the urban area. However in most European countries there are small organizations or unions which have been attempting to work with the migrants and help them denounce their working and living conditions. 

1.3.5 Conclusion 

To put it in a more simple way,  high levels of migration, whether legal or illegal, cause high levels of migration, whether legal or illegal, because the network flows back to the country of origin which encourages others to try emigration(Wooldridge, 2005, para 7). Legal immigration or basically the restricted policies create illegal immigration. Because of the more stricter rules, immigrants that have no chance to obtain a legal status the official way, try to stay in the country of destination without a legal status. Most of these illegal immigrants end up as clandestine workers in several industrial areas such as the fruit industry, mostly under poor condition and underpaid. Despite the interest of several industries for low-skilled workers, countries are increasingly selecting on skilled base immigration by for instance favoring immigrants with higher levels of education or drive the legal immigration system by requesting visas for certain types of workers. 

1.4 What kind of international law is there nowadays on immigration and regularization? 

There is no international law on regularizations however, some articles of international law for Human Rights, such as article 13 of the Universal Declaration of Human Rights of the United Nations, need to be considered when renewing or designing asylum and immigration policy. 
1.4.1 Human Rights 

Article 13 of the Universal Declaration of Human Rights of the United Nations (hereafter the UDHR) states that: “Everyone has the right to freedom of movement and residence within the borders of each state”.  More important for this research is that article 13 UDHR also states that “Everyone has the right to leave any country, including his own and to return to his country”. In the case of asylum seekers the ‘destination country’ is not yet his country. When for instance looking to the regularization policy of the Netherlands of 2007 it was stated that the potential legalized asylum seekers had to be aware of the fact that they had not left the Netherlands in the past five years (Broeders, 2001). In accordance with article 13 UDHR this is an illegal condition. The consequence of this is that this policy is void. 
Article 14 UDHR states that:”Everyone has the right to seek and to enjoy in other countries asylum from persecution”. So far all the member states and the European Union are holding on to this article.  However the definition of a person who is maltreated has changed several times towards a more stricter one. This means that only a small group are still included in this definition. 

Article 16 UDHR states that: “The family is the natural and fundamental group unit of society and is entitled to protection by society and the State”. According to my interpretation this article means the complete family. It also states that family is the natural and fundamental group unite of society.  By my interpretation this means that family is important and a fundamental principle in society, that needs to be together without any restriction. According to this approach article 16 UDHR provides the right to family life as written in article 8 of the European Convention for protection of Human Rights and Fundamental Freedoms. 

1.5 The relation between the European borders and immigration

The European Union is often seen as the solution to problems in the country of origin. These problems could be those of economic basis, social basis or political basis. Many of these illegal immigrants and legalized migrants are entering the European Union through an illegal route, by themselves or by the help of a people smuggler. Since the European Union cannot regulate this route and stream of immigrants it is important to bring it to a halt. 

1.5.1 The southern border

The idea of a European ‘asylum crisis’ is mainly an application of the problems that the North West European countries undertook since the eighties (1980’s). For the southern countries of the European Union, namely Spain and Italy, the large expansion of immigration to West has changed places. In these countries the size and growth of illegal immigration is of much more importance than the pressure on the ‘asylum gate’ and the relevant institutions. In the first halve of the nineties, when the asylum migration saw great heights, the differences between the large countries in the north and south were very big. 

The countries who form the southern border of the European Union, are facing more illegal migration than any other side of the European borders. It appears that the southern border of the European Union is very porous and is often used as an illegal entrance to the European Union.  It is mostly used by immigrants with North-African and middle-eastern nationalities, such as Kurds and also more often African migrants from the countries on the southern border of the Sahara. Considering the prospects of the migrants, this route is possibly attractive due to the opportunities to survive and eventually become legalized by a regularization, in one of southern border countries. Nowadays more is done by the European Union and the countries themselves, to prevent illegal immigration in those countries. The effort is focused on the known routes, such as the Gibraltar strait to Spain and the Balkan route to Italy, by increasing the border patrol. This has resulted in an increase of people smugglers and an increase of deadly victims that occur during the risky crossing. Even though the European Union is guarding the route through Gibraltar, the numbers of deadly victims washing ashore in Morocco is not declining (Brubaker, 2001).

Experience of the United States with the Mexican border are telling us that stricter border control does not per se result in a decline of illegal border crossings. In the previous seven years the personnel of the American immigration and naturalization force doubled and the budget tripled,  However the number of illegal immigrants is increasing with approximately 300,000 persons a year (Brubaker, 2001). Also ‘closing’ one route has the effect that the importance of another route will increase. An example of this was when the two Spanish enclaves, Ceuta en Melilla, which are situated on the Moroccan cost were turned literally into Forts, a new route appeared from the West Sahara to the Spanish Canary islands (Brubaker, 2001). The situation on the southern borders of Europe are characterized by a consolidation in the struggle against illegal immigration and by an increase in the interests of people smugglers. It is important for the European Union to realize that the problems in the area of asylum and immigration are very diverse between the northern and southern border countries. Every system of burden-sharing between the member states of the European Union has to calculate that there is a fundamental difference between the ‘asylum crisis’ in North European countries and an illegal crisis in the south European border countries.                    

1.5.2 The eastern border

Equal to the Southern border, the eastern border of the European Union is an important entrance for both asylum seekers and illegal migrants. Many important smuggling routes are coming through countries such as White Russia and Ukraine through middle and Eastern Europe to end in the European Union. Countries like Germany and Austria, before the entry of Poland in the European Union, have strongly invested in guarding the eastern borders as effectively as possible.  With the entry of countries like Poland, Hungary and Slovenia, the attention of guarding the Union’s borders have moved eastwards.  As well as the European Union, individual member states, mainly Germany, developed programs for the entry countries to assist with strengthen the border patrol. The focus of this program lays on border patrols and other restrictive measures as remedies in  the struggle against illegal migration. There has been however, no guarantee of the rights of refugees and asylum seekers such as the right to non-refoulement (Van der Meulen 1999). Also the European Union is starting to express its concern about this matter. “Concerns have been expressed on the European Union side over the independence of the appeals structures in several entry countries, an insufficient demarcation of competences between asylum authorities, border guards and police and the lack of adequate reception structures” (Monar 2000: 41). This concern is not overdone, considering the fact that for many years these countries have been seen as ‘safe third countries’.    

1.5.3 Conclusion 

It appears that both the South as well as the eastern borders are very porous and are often used as a illegal entrance to the European Union. Learning from the experience of the United States tells us that stricter border control does not per se result into a decline of illegal border crossing.  Nevertheless the European Union is aiming on a policy of stricter border control. It is also a given that ‘closing’ an illegal entrance route will only increase the importance of another. For the European Union it is important to realize that the problems on the area of asylum and immigration are very diverse between the eastern and southern border countries. Every system of burden-sharing between the member states of the European Union has to calculate that there is a fundamental difference between the ‘asylum crisis’ in North East European countries and an illegal crisis in the south European border countries.  

1.6 What kind of European law, regulations and policies are there nowadays on immigration and regularizations?

Laws and regulations are to me the core of a society. However for the member states, laws and regulations on immigration is a sensitive topic . This has to do with handing over one’s sovereignty to European or international institution. In this chapter we will find out that over the years the member states have been able to agree on a common immigration policy under the European Union and are more willing to give their sovereignty away. In chapter 1.6.1 the European policies on immigration and regularizations will be discussed. While doing so, a distinction between intra European Union migration and migration from non-European Union countries will be made. This distinction was made for the first time by Koslowski (1998) and he came up with this distinction due to his belief that there are two regimes within the European Union migration policy; namely one for European Union citizens and one for migrants from non-European Union countries. Koslowski was right when he made this distinction, considering the Dublin convention, which made freedom of movement of people, goods and services possible in the European Union for European citizens. On the other hand a policy on migration for non-European Union citizens is a rigid process, which only recently resulted into a form of common policy. In chapter 1.6.2, where the European laws and regulations on immigration and regularizations will be discussed, the main focus will be on the last developed laws and regulations taking into account that for most of the time the new laws and regulations are overlapping the old ones and in some cases even replace the old laws.  

Considering this chapter’s title laws, regulations and policies of regularizations will also be discussed.  However, since immigration is a sensitive topic for the member states, no European laws, regulations nor policies are made on regularizations. Therefore this chapter will only provide information on laws, regulations and policies on immigration.  
1.6.1 European policies on immigration and regularizations

Intra European Union migration, the Schengen alliance and the Dublin convention
The fundamental purpose of intra European Union migration is free movement of people. This starts with the treaty of Rome (1957), where the member states speak of a ‘freedom of movement of economic agents’. This means that the freedom is not given to individual citizens of the member states, but to citizens of member states in their function as ‘labourers’ in paid employment or as independent labourers. It was in 1975 that the intergovernmental Trevi-group was established to deliberate about a concord on the area of border control. However the first signs of a common migration policy was with the Schengen alliance, which was established round the official channels of the European Union. The convention was a multilateral agreement between France, Germany and the Benelux countries in 1985, which made free movement of people, goods and services possible within the borders of these countries. Due to the fact that Schengen was established round the institutes of the European Union, the convention is binding for the signatories under the international legislation and not under European legislation. The convention was made to make the European ideal of a freedom of people, goods and services possible by dissolving the national borders between the participating countries. With the Schengen alliance it became clear that when the internal borders were to be dissolved, the external borders need to be reinforced. The Schengen alliance is also seen as the first initiative towards a harmonisation of the asylum policy. The Schengen alliance was implemented at a time when the appeal for asylum in the European Union was rising, due to war and economical refugees. With the fear for asylum shopping, the Schengen alliance states that asylum seekers have the right to appeal for asylum in only one of the participation countries. Furthermore the convention provides for a common visa policy, harmonisation of the policy for resisting illegal immigration and the implementation of computerised information system that registers rejected asylum requests (Koslowski, 1998). In 1990 the Schengen treaty was renegotiated (Schengen II) even before it came into force. In Schengen II besides documenting the freedom of people, goods and services, it also documented a common asylum policy for the participating states. Rules were documented which clarified which member state was responsible for the asylum request. The principle of ‘first handling’ is that the first country which deals with the asylum request is responsible for that person. When the asylum seeker stays in another Schengen country, the first state is obligated to ‘take back’ that person. Moreover every asylum decision is also binding on the other participating countries (Dinan 2000: 413).  

The Dublin convention of 1990 came into force in 1997 and largely overlaps the goal and measures of the Schengen agreements. However, the Dublin convention was agreed within the institutions of the European Union. The convention of Dublin determines which state is responsible for the handling of an appeal for asylum, which conforms to the central point of the Schengen agreement. To avoid several requests from various member states a computerised system was designed for the comparison of  fingerprints of asylum seekers, known as EURODAC (Dinan 2000: 141). The large amount of time needed for the ratification of both the Schengen alliance and the Dublin convention  makes clear that the subject of cooperation in this area is very sensitive. 

The treaty of Maastricht of 1992
With the treaty of Maastricht, also known as the treaty of the European Union, the policy area of immigration and asylum became a part of the structure of the European Union. This was a structure of three pillars. Asylum and immigration were placed in the third pillar; the one of cooperation in the area of the justice department and internal affairs. Considering the sensibility of this subject for the member states the decision-making procure within the third pillar was intergovernmental, which meant that only with a unanimity of votes could a concord be reached. In other words :”The pillar structure effectively kept most policies regarding migration to the European Union outside the Community legal order” (Koslowski 1998: 171). According to the treaty the subject in the third pillar had to be considered as ‘common interests’ and not as ‘common policies’.
Since the Maastricht treaty a special ‘task force Justice and Home Affairs’ is authorised to manage the subjects of external borders, immigration and asylum (Van Der Meulen 1999). With the treaties of Dublin and Maastricht the first outline of a common asylum and immigration policy became clear. In accordance with the intergovernmental character of decision making, which means power is possessed by the member states and decisions are made by unanimity, most measures taken during this period are not falling under the community legislation. With regards to the question of asylum and migration this is firstly seen as a safety issue and the goal of the measures are mainly focused on supervision and stemming of the migration streams. The use of three concepts  and a large amount of unanimity about these concepts  form the basis of a common arrangement on the asylum question. 

1. In 1995 the board of ministers came up with a common position on the definition of a refugee.  By this definition a large group of people are not judged to be refugees. Within this definition those who are escaping from civil war, general armed conflicts and prosecution from ‘non-state agents’, such as militias, are not refugees (Koslowski 1998). 

2. The second principle of the asylum policy of most of the European countries is that of the ‘safe countries of origin’. According to this principle an appeal for asylum is groundless when according to the country that takes the appeal into consideration, the country of origin is found to be safe enough.  By “safe” is meant that the civil, political and human rights are convincingly stable (Koslowski 1998). 

3. The third and last principle is that of the ‘third country of treat’ or also known as the ‘safe third countries’ principle. Established to avoid asylum shopping, this principle refers to the situation that the asylum seekers are in when they arrived into a country through another safe country. Considering the fact that the other country is safe , the asylum seekers had to appeal for asylum in that country and the ‘third country’ could send the asylum seekers back to the first land of arrival (Koslowski 1998). 

Considering that the goal of the measures is to force back illegal migration and withstand to the abuse of the asylum law , it could be said that the measures were effective.  Individual member states have adjusted the principles of the several convention into their national law, which after a while resulted in a decline of asylum appeals (Koslowski, 1998). However in the last few years the appeals for asylum in the European Union are rising again. The countries on the external borders of the European Union are facing additional pressure from other member states to adjust the principles into their national law: “given that Schengen rules generally give responsibility for asylum seekers without visas to states of first entry (even illegally), it puts additional pressure on member states with external borders to maintain strict border controls and adopt restrictive asylum policies lest they bear a disproportionate burden of asylum seekers” (Koslowski, 1998: 175). An example of this was in 1993 when Germany established the new asylum legislation based on the principles of the ‘safe third countries’ and ‘safe countries of origin’, the number of appeals for asylum declined. 
There has been a lot of criticism about some of the principles of the conventions of Schengen and Dublin. Firstly, closing the borders of ‘Fortress Europe’ and the new principles were seen as a cavity of the asylum law and were at some point in contraction with the convention of Geneva. For instance the member states can decide for themselves which country will be on the ‘safe countries of origin’ list. It is not only relatively easy to put countries on that that list which do not belong there, but also most of those lists are based on out-dated information (Marshall 1996: 13). Besides the principle of ‘safe countries of origin’ is in contraction with the principle of individual appraisal which is documented in the refugee convention :”The application of the notion of a country where there is ‘generally’ no risk of persecution is at odds with the fundamental procedural principle of the individual assessment of each application of asylum” (Marshal 1996: 13). There is also some criticism the principle of ‘safe third countries’. When a third country is safe it does not mean that there are adequate laws and regulations that apply an asylum allotment. It is legal for the third country to send the asylum seeker back to another third country or even back to country of origin, which is in contraction with the non-refoulement principle of the refugee convention. The non-refoulement principle states that “no member states is allowed to, in any way, deport a refugee to the borders of an area were his life or freedom could be threatened” (Van Der Meulen 1999:  20-21).  

The treaty of Amsterdam of 1997
The treaty of Amsterdam introduces a few important changes on the area of asylum and immigration in the European Union. The most important change is the moving of this policy area from the third pillar to the first, communautaire, pillar. This means that the subject, in this area, would fall under European Union law. Other parts of the third pillar did not become community legislation. In the future, the decision making about the subjects of immigration and asylum could change. The communaitaire method applies to visa, immigration and asylum, the supervision of the external borders and cooperation in the area of civil legislation (Kostakopoulou 1998: 650). The treaty of Amsterdam also anticipates the incorporation of the convention of Schengen into community legislation. However the incorporation of Schengen caused a fragmentation in the first pillar (Kostakopoulou 1998; Monar 2000). Great Brittan, Ireland and Denmark have chosen for an opt-out concerning the first pillar. The discomfort of the member states in giving away their autonomy in this area becomes more clear with the position of the European court of Justice. “The conclusion to be drawn from these limitations on the ECJ’s jurisdiction is that the member states are anxious not to relinquish too much control over the shape of the new legal and institutional framework on asylum and immigration (Kostakopoulou 1998: 651). Also the treaty of Amsterdam sets objectives about which consensus had to be made. These include the establishment of criteria for determining which member state is responsible for considering an application for asylum, the definition of minimum standards for the reception of asylum seekers, on the qualification of nationals of third countries as refugee, on procedures in the member states for granting or withdrawing refugee status and for giving temporary protection to displaced persons as well as measures as regards conditions of entry and residence for third country nationals and against illegal immigration (Monar 2000: 9). Even though the treaty of Amsterdam focuses most on the maintenance and the development of the Union as an area of freedom, justice and security, it is the restrictive measures that attract most attention (Kostakopoulou 1998, Favell and Geddes 1999: 18, 20). With the moving of the first pillar the safety-thinking  is not forgotten. Still the immigration and asylum policies of the European Union are proposed as necessary policies for an internal free market and the realisation of the demolishing of internal borders. “Immigration and refugee flows continue to be portrayed as a security problem and the member states’ identification of the sources of insecurity and the logic of control has permeated the first pillar” ( Kostakopoulou 1998: 651).  

Tampere congress of 1999  
In October 1999 the European council took place in Tampere. The goal of this congress was to shape the general agreements of the treaty of Amsterdam in the area of Justice and Internal affairs.  Furthermore the congress was also focused on cooperation in the field of asylum. The head of governments came to a consensus on the point of a common European Asylum System, which had to anticipate community standards of appraisal of asylum requests, minimal conditions for the shelter of asylum seekers and adjustments to their rules of refugee status (Monar 2000: 22). This seemed the highest achievable. In the Tampere congress it was not possible to achieve a consensus about the proposals of a common asylum policy by harmonisation of the national laws, nor about the establishment of a burden-sharing system between the member states. In the aftermath of the Tampere congress  the European Refugee Fund was established, which appeared as the beginning of a burden-sharing system.     

The Hague programme of 2004
The Hague programme is a five-year program for closer co-operation in justice and home affairs at EU level from 2005 to 2010. It aims to make Europe an area of freedom, security and justice (euractiv Hague programme, 2005). The main focus of the program is on setting up a common immigration and asylum policy for the EU member states.
The goal of constructing an 'Area of Freedom, Security and Justice' across the Union was agreed at the Tampere EU Summit of 1999. The 'Tampere programme' was a five-year agenda that came to an end in 2004. For that reason in June 2004, the Commission presented a Communication taking stock of the implementation of the Tampere agenda and setting future guidelines for a new justice and home affairs agenda for the years to come (euractiv Hague programme, 2005). Followed by Council discussions in July and October 2004, the Dutch Presidency produced a new program for justice and home affairs (now referred to as 'freedom, security and justice') for the years 2005-2010, to be known as the 'Hague Programme' (euractiv Hague programme, 2005).

In 2005 the Commission produced a roadmap implementing the Hague Programme which identifies ten specific priority areas for 2005-2010. Immigration and asylum was one of the major topics on the Hague agenda. EU leaders agreed to use qualified majority decision-making and co-decision in the fields of asylum, immigration and border control issues (euractiv Hague programme, 2005). Legal immigration remains subject to unanimity. 

In the field of asylum, immigration and border control, the Hague programme contains the following key measures: 

· a common European asylum system with a common procedure and a uniform status for those who are granted asylum or protection by 2009;  

· measures for foreigners to legally work in the EU in accordance with labor market requirements;  

· a European framework to guarantee the successful integration of migrants into host societies;  

· partnerships with third countries to improve their asylum systems, better tackle illegal immigration and implement resettlement programmes;  

· a policy to expel and return illegal immigrants to their countries of origin;  

· a fund for the management of external borders; 

· Schengen information system (SIS II) - a database of people who have been issued with arrest warrants and of stolen objects to be operational in 2007  

· common visa rules (common application centers, introduction of biometrics in the visa information system)  (euractiv Hague programme, 2005)

The 'roadmap' for 2005-2010 lists ten key areas for priority action of which seven are important for this research namely:  

· Fundamental rights and citizenship: development of policies enhancing citizenship, monitoring and promoting respect for fundamental rights.    

· Migration management: developing a common EU immigration policy and countering illegal migration.  

· Internal & external borders, visas: further develop an integrated management of external borders and a common visa policy, while ensuring the free movement of persons.  

· A common asylum area  

· Integration: maximizing the positive impact of migration on society and economy.  

· Privacy & security in sharing information: balancing the need to share information among law enforcement and judicial authorities with privacy and data protection rights.  

· Freedom, security and justice: reviewing the effectiveness of policies and financial instrument in meeting the objectives of freedom, security and justice (euractiv Hague programme, 2005). 

1.6.2 European law and regulations on immigrations and regularizations 

The fundamental rights of a human can be found in Human Rights. This legislation can be found on International bases, European basis and is also integrated into national laws. When the European Union designs new legislation for immigration and asylum it is important to consider The Charter of Fundamental rights of the European Union, especially Article 7; Article 9; Article 15 in particular § 1 and 3; Article 45. Article 7 claims Respect for private and family life and states that “Everyone has the right to respect for his or her private and family life, home and communications”. Article 9 claims Right to marry and right to found a family and states :”The right to marry and the right to found a family shall be guaranteed in accordance with the national laws governing the exercise of these rights”. Article 15 claims the Freedom to choose an occupation and the right to engage in work and states that: 
1. Everyone has the right to engage in work and to pursue a freely chosen or accepted occupation.
2. Every citizen of the Union has the freedom to seek employment, to work, to exercise the right of establishment and to provide services in any Member State.
3. Nationals of third countries who are authorized to work in the territories of the Member States are entitled to working conditions equivalent to those of citizens of the Union.
And finally Article 45 which claims for Freedom of movement and of residence and states:”
1. Every citizen of the Union has the right to move and reside freely within the territory of the Member States.
2. Freedom of movement and residence may be granted, in accordance with the Treaty establishing the European Community, to nationals of third countries legally resident in the territory of a Member State.”
Besides the general law of Human Rights, the European Union has also designed laws on specific points such as the economic migration, illegal immigration and return and migration and development.

Economic migration
in July 2001 the European Commission put forward a proposal for a Directive on the conditions of admission and stay of third country workers. It was, however, due to Member States’ diverging views on this issue that the negotiations did not lead to the adoption of legislation. In 2005 the Commission re-launched the debate on the need for common rules for the admission of economic migrants with a Green Paper on an EU approach to managing economic migration. This consultation led to the adoption in December 2005 of a ‘Policy Plan on Legal Migration’ which lists the actions and legislative initiatives that the Commission intends to take, so as to pursue the consistent development of the EU legal migration policy (Common EU immigration policy, 2007).

Illegal immigration and return
In July 2006 the Commission adopted a Communication on policy priorities in the fight against illegal immigration of third-country nationals which builds on the guiding principles and EU achievements and further develops new priorities (Common EU immigration policy, 2007). It addresses measures at all stages of the illegal immigration process by following a comprehensive approach, striking a balance between security and basic rights of individuals. 
The Commission adopted in September 2005 a proposal for a Directive on common standards and procedures in Member States for returning illegally staying third-country nationals, this in order to fully implement the Return Action Program agreed in 2002 (Common EU immigration policy, 2007). The objective of this proposal is to provide for clear, transparent and fair common rules concerning return, removal, use of coercive measures, temporary custody and re-entry while taking into full account the respect for human rights and fundamental freedoms of the persons concerned  (Common EU immigration policy, 2007).
Migration and development
In September 2005 the Commission adopted the communication “Migration and development: some concrete orientations” . This Communication constitutes the response of the European Union to the invitations made by the Council in March 2003 and the European Council in November 2004 to submit concrete orientations to improve the impact of migration on the development of countries of origin in a number of fields (Common EU immigration policy, 2007). Therefore it constitutes a contribution by EU immigration policy to the objectives of development policy. The Communication highlights measures and initiatives which are likely to lead to concrete progress. The Communication identifies a number of concrete orientations in the following areas: Remittances; Facilitating brain circulation; and Limiting the impact of brain drain (Common EU immigration policy, 2007). 
There are also specific laws made on legal immigration, illegal immigration, relations with third countries  during the achievement period of the Tampere congress. 
Legal immigration
Specifically on Family reunification – The Council Directive 2003/86/EC of 22 September 2003 on the right to family reunification entered into force on 3 October 2003. Member States’ legislation had to comply with this Directive not later than 3 October 2005 (Common EU immigration policy, 2007). 
On EU long-term resident status – The Council Directive 2003/109/EC of 25 November 2003 on a long-term resident status for third country nationals who have legally resided for five years in the territory of a Member State entered into force on 23 January 2004. Member States legislation had to comply with this Directive by 23 January 2006 at the latest (Common EU immigration policy, 2007). 
There is also a directive specially focused on foreign students. A Directive on the conditions of admission of third-country nationals for the purposes of studies, pupil exchange, unremunerated training or voluntary service was adopted by the Council on 13 December 2004 (Directive 2004/114) (Common EU immigration policy, 2007). It entered into force on 12 January 2005. Member States’ legislation must comply with the Directive by 12 January 2007 (Common EU immigration policy, 2007). And on researchers – A Directive for the facilitation of the admission of researchers into the EU was adopted by the Council on 12 October 2005 (Directive 2005/71). Its provisions will have to be implemented by Member States by 12 October 2007 (Common EU immigration policy, 2007).

Integration
Focus on integration and employment in June 2003, the European Commission adopted a policy paper on immigration, integration and employment in which it called on the EU member states to step up their efforts to integrate immigrants (COM (2003) 336) (Common EU immigration policy, 2007). A network of National Contacts Points on Integration has been set up and meets regularly to exchange and discuss best practices(Common EU immigration policy, 2007). 
In September 2005, the Commission adopted the communication 'A Common Agenda for Integration  Framework for the Integration of Third-Country Nationals in the European Union' (COM (2005) 389).This Communication provides new suggestions for action both at EU and national level. Member States are encouraged to strengthen their efforts with a perspective for developing comprehensive national integration strategies while new ways of ensuring consistency between actions taken at EU and national level are proposed (Common EU immigration policy, 2007). 
Illegal immigration
Action plan on illegal immigration, on 28 February 2002, the EU Council of Ministers adopted a comprehensive plan to combat illegal immigration and trafficking of human beings in the European Union (Common EU immigration policy, 2007). On 28 November 2002, the European Council adopted a Return action programme which suggested developing a number of short, medium and long term measures, including common EU-wide minimum standards or guidelines in the field of return of illegal residents (Common EU immigration policy, 2007). 
Relations with third countries
Readmission agreements have been concluded with a number of countries ( Hong Kong, Macao, Sri Lanka, Albania) and negotiations with several others are ongoing (Common EU immigration policy, 2007). Assisting third countries – On 10 March 2004 the European Parliament and the European Council adopted a Regulation establishing a programme for financial and technical assistance to third countries in the area of migration and asylum (AENEAS) (Common EU immigration policy, 2007). It contains a multiannual programme for 2004 to 2008.

It must be noted however that the common European Union immigration policy does not apply to Denmark which has decided to opt-out. Besides Denmark, the United Kingdom and Ireland decides on their involvement on case-by-case basis, which gives them the possibility of an opt-out. 

1.6.3 Conclusion 

In this chapter it became clear that giving away their autonomy on subjects like immigration and asylum is a sensitive topic for the member states. Nevertheless, member states are more willing to hand over their autonomy to European institutions to create a better and negative environment for asylum seekers and immigrants. Over the years it has become clear to the member states that cooperation is the key word to create this environment. A clear example of this can be found in the treaty of Amsterdam where immigration and asylum shifts from the third intergovernmental pillar to the first communautaire pillar. Besides the treaties we find more European Union legislation on immigration and asylum since the Tampere congress. This is also a step forward towards a common asylum and immigration policy. 

1.7 Pros and cons of a common European immigration policy

Because of the advantages of national procedure, subsidiarity is the fundamental idea of the European Union, that is the way the authority is only regulated on a higher level when there are legitimate indications that this will produce a better result (CPB/SCP, 2005). This is called the subsidiary principle. It is a misunderstanding to think that the subsidiary principle is per definition an argument for national policy. There are good reasons to choose European policy over national policy in some cases. In the economical world define these reasons under external effects and hull benefits. External effects means, in this case, that a policy of one member state has (negative) consequences for the realisational goals of another member state. The concerning member state is not in a position to approach the other member state to revise its policy. An example of this is when the restrictive immigration policy of Germany is causing an increase of immigrants for the Netherlands. Hull benefits come into existence when a policy is made more efficient when it is accomplished together. It is for example cheaper  and more efficient to have common border controls at the outside borders of Europe than all the member states operating separately from each other.

The choice for a common or national policy is therefore a consideration of the external effects, hull benefits and the heterogeneous significance of the member states. The pros and cons of centralization are carefully considered before making policy. In this decision making process it is possible to choose from a hybrid, which could be a type of co-operation between several member states, or a ‘light’ form of coordination, without explicit sanctions (CPB/SCP, 2005). Because of the fact that the deliberation between the different forms of co-operation can be different for the types of policy I have subdivided this chapter under the common European policy on immigration and the common European policy on asylum.           
1.7.1 Common European policy on immigration 
Before considering a common European policy on immigration it is important to acknowledge that the member states are strongly different from each other. 

Probably the most important potential external effect of a national immigration policy is that underprivileged immigrants, after admittance to one member state will proceed to migrate to another member state. However during the first five years of their ‘labor stay’, they are not allowed  free settlement in another member state (CPB/SCP, 2005). After the five years they are allowed to have limited movement. Besides, only a small percentage of the EU-immigrants are proceeding to migrate (CPB, 2004). Therefore the fear that immigrants will migrate into a member state with more generous social systems is unreasonable.  

Another effect suggested by Boeri a.o. is that a common immigration policy is a way to escape from the visual circle, of which stricter immigration policy is attracting more illegal immigrants, which will cause the national voter to choose a stronger policy (2002). With this reasoning it is more likely that the national government would be taken hostage by the voters. In my opinion this not a convincing argument to give the responsibility to a common European policy to put it into another perspective we could say that this is more an argument for trading democracy for a benevolent dictatorship. What Boeri is actually saying is that voters are having too much power over the national government, he wants to decrease the power of the voters by giving the authority over immigration policy to the European Union. In my believe this argument of the power of the voter is an argument against democracy more than an argument for a European Union immigration policy. Another often heard argument in the CPB report of 2005 is that a common European immigration policy is needed because the strong solidarity European labour markets. There is no validity in this argument. In any case the national governments have the liberty to organize their labour market and there is no direct reason to change this.   

To conclude, the common European immigration policy has a small amount of external effects. Also the hull benefits are hard to point out. There is however one hull benefit that can be pointed out. More West European countries are selecting their migration on behalf of their economy. This means that they are participating in selective migrations. For example, when more agriculture production is needed, the member state looks abroad for employees. 

Against the weak arguments in favour of a common European immigration policy there are important arguments against this objective. The labour market and the social demographic characteristics of the member states are very diverse. Where, for one member state, immigration could be a solution to the obsolescence, for other member states immigration could be a enormous attack on the national supplies. And where in one member state there is a shortage of agricultural production, in another there could be a lack of teachers. In brief, every member state has a significant value to design their own policy. So there is no need for a common European immigration policy. The reasoning is that the European Union is giving member states the opportunity to strengthen their competition position as a whole. If all the member states are in need of highly educated migrants, they all separately gain by attracting people by beneficial agreements.  At the same time a national policy gives the opportunity to withhold these knowledge migrants, for example when they are competing with their own citizens. 

1.7.2 Common European policy on asylum 
Asylum policy costs a certain amount of money for the individual member states. To control these costs the individual member states have a legitimate reason to have some policy freedom. Also the large flexibility obtained with national policy is a good argument not to have a common European policy on asylum. But what are the external effects and the hull benefits? 

An important potential external effect of asylum policy has to do with negative policy competition. The idea behind a restrictive policy is that it could cause a higher stream of immigrants in the surrounding European Union member states (CPB/SCP, 2005). To put this theory into prospective, it means that the total amount of asylum seekers stays the same in Europe, whereas in member states the total amount of asylum seekers fluctuates. This migration of asylum seekers to other member states can result in a spiral of further sharpening of the asylum policy. This is called negative policy competition. It can however not be said that the cause of a more restrictive policy is explained by negative policy competition. Hatton argues that the effect of the total amount of asylum seekers in the European Union is most important(2004). This is suggesting that the sharpening of policies is not only to blame by the external effects but also and mostly by independent decision made by European Union member states, but in accordance with policy decisions of several member states, which have the same trends. Therefore negative policy competition offers  important support to the call for a common European asylum policy, however according to the analysis it is limited. 

Besides the negative policy competition there are also related reasons for a common European policy on asylum, of which the most important is the ‘free-rider’ problem. The member state which experiences the intake of the asylum seekers also incurs the expenses, while all member states attach a certain value to the intake. It therefore seems very attractive for a member state to leave the intake to another member state, and profit from the situation. After all when designing the national policy, member states are not considering the benefits of intake from the other member states’  point of view (CPB/SCP, 2005). Hence the benefits are under estimated, which will result to a more restrictive policy than needed. Apart from the external effect the hull benefits also play a role in the asylum policy. We could obtain hull benefits by screening and by coordinating possible deportation of asylum seekers. Also negotiation with the ‘third countries’ involved to withdraw, take over and criticize if safe areas could profit from a common policy (CPB/SCP, 2005).  
Harmonization of the asylum policy is also wanted where the Dublin regulation of 1990 is concerned. According to this regulation an EU member state could send back an asylum seeker to the last mentioned member state or to the member state that is responsible for the application of the asylum request , without any appraisal (CPB/SCP, 2005). This is however only possible when the rights of the asylum seeker is respected. According to the advice of the ACVZ (2004) and the advice of the Council of state, this is not the case. Further harmonization will provide a solution to this problem. 

To consider all arguments given, it seems that there are many positive arguments towards a common European policy on asylum. However, a precondition is that the further harmonization of the policy goes hand in hand with an equal division of the financial weight.    

1.7.3 Conclusion
To conclude there is no need for a common European immigration policy, due to the small amount of external effects. Also the hull benefits are hard to point out. The most important argument against a common European immigration policy is that the labour market and the social demographic characteristics of the member states are very diverse. In brief, every member state has a significant benefit in designing its own policy. On the other hand the European Union is giving them the opportunity to strengthen their competition position as a whole. If all the member states are in need of highly educated knowledge migrants then they all separately gain by formulating attractive agreements.  At the same time a national policy gives the opportunity to withhold these knowledge migrants. Therefore a national policy on immigration is a better solution. 

However there is a need for a common European policy on asylum. One of the important reasons is the fact that it will solve the problem of negative policy competition and also the ‘free-ride’ problem. In addition, a common European policy on asylum will guard the rights of the asylum seeker. Despite all the good arguments, a common European policy on asylum will only succeed under the precondition of  further harmonization if the policy goes hand in hand with an equal division of the financial weight.    

2. Regularization in the Netherlands

2.1 What is the current immigration policy? 
The newly elected Dutch government of 2006 had a different perception concerning the immigration and asylum policy of the Netherlands. With the knowledge that a new immigration and asylum policy had to be designed a regularization became a fact. Nowadays in 2007 the new immigration policy is still at a state of affairs. There is, however, unanimity on the fundamental guide lines of the new policy. 

Considering the experiences of recent years it became clear to the Dutch government of Balkenende that although the restrictive immigration policy may offer some guarantees, this policy, when applied consistently, is not only restrictive in respect of unwanted migration but also in respect of desirable migration (Towards a modern migration policy, 2006 p.3).To reinforce and maintain the international competitive position of the Netherlands, the country feels that it is in need of “a society that is permanently in motion at an economic, cultural and knowledge development level. Migration forms a part of this motion. The strong internationalization of the economy and the globalization of knowledge as an economic factor result in the requirement that the Netherlands has to be open to external impulses” (Towards a modern migration policy, 2006 p.3). It is therefore desirable that, in the case of international exchange in the academic field, the Dutch universities and colleges are able to attract foreign students and researchers. There are easily met options for highly qualified labor migrants to settle in the Netherlands, due to the international competition for top talent. However, migration is not limited to highly qualified labor migrants. Besides, a labor market that operates strictly at a domestic level is not always able to respond to such changes with enough flexibility (Towards a modern migration policy, 2006 p.3). 

Immigration provides opportunities and possibilities.  However there are also inherent risks such as considerable risks in the form of integration problems and the associated social tensions. The policy change that the Government presents  “has the objective of creating a system of immigration-regulating measures whereby restrictiveness is combined with selectivity, opportunities are optimized and  at the same time, risks are limited as much as possible” (Towards a modern migration policy, 2006 p.3). This new admission policy was based upon the opinion that the current restrictive admission policy was not sufficiently flexible. Therefore the new policy will be based on a certain flexibility that makes it possible to focus on a specific group of migrants, due to the fact that the Netherlands has or will have a need for specific groups of migrants, either for a short period or for a longer term, for whom entry into the Netherlands can be organized quickly and efficiently (Towards a modern migration policy, 2006 p.3). Therefore  a modern migration policy must enable the Dutch government to make these kinds of choices in favor of specific forms of migration.

2.1.1 Labor migration
The Netherlands wants to be a dynamic knowledge-based economy  and maintain a good starting position in the ‘battle for brains’. In order to attract the top of the labor market, the labor migration policy must be selective and inviting and must apply to all highly qualified labor migrants who can make an important positive contribution to the Dutch economy and culture (Towards a modern migration policy, 2006 p.15). Besides achieving the goal of attracting highly skilled labor migrants, the Dutch government also aims to attract foreign students of higher education. Therefore the policy for foreign students must be inviting. This counts, according to the basic principle, only for the students who are coming to the Netherlands to study at an institution for higher education. In order to make more and better use of the knowledge that is available among foreign students and in order to reinforce the position they have acquired in society, the government wants to offer this category of immigrants more opportunities (Towards a modern migration policy, 2006 p.15). The government will determine what period can be allowed for employment search purposes after completion of the study, taking into account the labor market and social security consequences of an extension of the search period, the salary limit and the conditions for access to the labor market (Towards a modern migration policy, 2006 p.18). Despite attracting foreign highly educated labor migrants and students for higher education, the new policy also wants to focus on preventing ‘brain drain’ in the vulnerable sectors of poor countries.

“As part of the general policy for highly qualified labor migrants the government will introduce

the possibility of admission to the Netherlands on the basis of personal talents, by means

of a points system. The special talent scheme is not intended for migrants who want to look for

paid employment but for migrants who can demonstrate that they are able to establish themselves

as independents, freelancers or entrepreneurs” (Towards a modern migration policy, 2006 p.19). 

 For the categories of labor migrants in the middle and lower segment of the labor market, no changes are made in the new policy. The basic principle of the Aliens Employment Act will continue to apply namely, that before an employer can recruit employees from outside the European Union, the availability of priority labor must first be evaluated (Towards a modern migration policy, 2006 p.19). Also as a part of the general policy the Government wants to distinguish between forms of labor migration that could ultimately result in permanent settlement in the Netherlands and between forms of labor migration whereby the temporary nature of such employment must continue to be strictly enforced (Towards a modern migration policy, 2006 p.19). Therefore a

non-renewable residence permit with a validity of no more than one year will be introduced,

which comes with a limited package of rights(Towards a modern migration policy, 2006 p.19). The new policy also provides instruments that make it possible to quickly and flexibly make and implement choices with regard to the admission of all categories of labor migrants (Towards a modern migration policy, 2006 p.20).

2.1.2 Family migration

In the first instance the policy for family reunification and family formation is based on

international obligations, such as the Geneva Treaty. If family life contributes to reinforcing the economic and social cohesion there is not only a benefit to the individual migrant, but also to Dutch society as a whole (Towards a modern migration policy, 2006 p.19). Therefore it is in this context tremendously important that migrants who come to the Netherlands are perfectly prepared for a future in our country. For this reason, a number of measures in respect of the family migration policy have been introduced, in recent years. That aim to reinforce the assertiveness and participation of migrants and to stimulate their focus on Dutch society to the maximum extent possible (Towards a modern migration policy, 2006 p.21). Therefore family migration will not change significantly within the new policy.

2.1.3 Selectivity in migration policy 

It is acknowledged that the Netherlands has a need for specific groups of migrants, either for a short period or for a longer term for whom entry into the Netherlands can be organized quickly and efficiently (Towards a modern migration policy, 2006 p.21). The current restrictive admission policy is however not sufficiently flexible for this. Therefore, a modern migration policy must enable the Netherlands to make these kinds of choices in favor of specific forms of migration (Towards a modern migration policy, 2006 p.21), such as favoring specific labor immigrants. In addition to the restrictiveness and In order to do full justice to the principle of selectivity the Government has opted for a model with five residence tiers. These five tiers must be formulated uniformly and concisely.  Within these tiers there is room for different categories of migrants. This is possible because a total package of rights and obligations is associated with each tier. These rights and obligations apply to every migrant within the tier in question.
The tiers are:

- Tier I: Exchanges and temporary workers

- Tier II: Students and (low) skilled workers

- Tier III: Highly-skilled migrants
- Tier IV: Family

- Tier V: Humanitarian reasons

Tier I: Exchanges and temporary workers

Tier I deals with the admission of migrants who want to come to the Netherlands in the context

of a strictly temporary period of labor or cultural exchange: this includes au pairs. The residence

permit has a maximum validity of one year and cannot be renewed (Towards a modern migration policy, 2006 p.10).  Also when a migrant in tier I wants to be readmitted into tier I or wants to extend his stay in another tier he will first have to return to his country of origin and submit a new application from there(Towards a modern migration policy, 2006 p.10).

Tier II: Students and (low) skilled workers

Tier II deals with the admission of migrants in the context of study at an institution for higher

education, or in the context of (low) skilled labor, which is subject to an labor market evaluation (Towards a modern migration policy, 2006 p.10). “It is possible for the migrant to change employer or institution within the function or residence objective for which the migrant was admitted. When the family members of the migrant join him/her in the Netherlands they will also be admitted in tier II” (Towards a modern migration policy, 2006 p.10).

Tier III: Highly-skilled migrants

Tier III will admit highly-skilled migrants. The migrant in tier III can move freely in the labor
market, provided his work remains within the context of the functions in the tier. The residence

permit can be granted for a maximum period of five years (Towards a modern migration policy, 2006 p.10). Migrants who apply on the basis of the special talent scheme will initially be granted a residence permit with a two-year validity (Towards a modern migration policy, 2006 p.10). When the family members of the migrant join him/her in the Netherlands they will also be admitted into tier III (Towards a modern migration policy, 2006 p.11).

Tier IV: Family

The residence permit in tier IV is only granted in the case of intended family reunification or

family formation with a Dutch citizen or a holder of a permanent residence permit or in the

case of an asylum residence permit (Towards a modern migration policy, 2006 p.11). The existing policy will be coordinated accordingly.

Tier V: Humanitarian reasons

Tier V deals with the admission of migrants for (international) humanitarian reasons. For instance, a stay for the purpose of undergoing medical treatment or as a victim of human trafficking (Towards a modern migration policy, 2006 p.11). Also allows Tier V the allocation of other residence objectives based on the discretionary powers of the Minister for Immigration and Integration (Towards a modern migration policy, 2006 p.11). 
According to the memorandum of the ministry of Immigration and Integration the residence permit is granted within one of these five tiers and will always be accompanied by a uniform package of rights and obligations. In order to express the principle of selectivity, a permit for residence granted within one tier may be accompanied by more and broader rights than a permit granted within another tier . The associated obligations will always be in line with the rights. If new decisions are made regarding the admission of certain (categories of) migrants, their stay can easily be embedded in one of the five residence tiers. By means of the uniform package of rights and obligations within a residence tier, a change in residence format within the tier can be arranged more quickly and efficiently than is the case in the current system (2006, p.15). In other words, the new system will be a system over which the government has more flexibility and gives better guarantees for  selectivity.  Also with this new system the government aims to stimulate the positive aspects of migration. After all, it will be the Netherlands that benefits the most from this new system by attracting foreigners on a selective basis of need  who will contribute to the Dutch society in a positive way and with the possibility of admitting them to the Netherlands.
2.1.4 Responsibilities

To obtain an efficient decision-making process, the Immigration and Naturalization

Service (Immigratie- en Naturalisatiedienst, IND) must be the central organization for the

admission of foreign nationals (Towards a modern migration policy, 2006 p.22). This means that with the new migration policy the responsibility will shift from a decentralized system of responsibility to a centralized system of responsibility. “The institutions and companies that benefit  most from the admission of a migrant will play a central role in the selection of migrants. This entails a redistribution of responsibilities between the government, the migrant and society, including institutions and companies”(Towards a modern migration policy, 2006 p.23).

Also considered in this new policy are the Dutch obligations towards the responsibilities of its international humanitarian obligations. The perception of the government is that it is important that the Netherlands fulfils its international humanitarian obligations  but does not consider it advisable that (former) asylum seekers are granted a residence permit on grounds that are, in effect, related to their earlier asylum procedure (Towards a modern migration policy, 2006 p.26).

2.1.5 Conclusion

As mentioned in the introduction this model has to be further developed. The further development will be as followed. The IND has initiated an ex ante implementation test of the model. The test focuses on the implementation aspects of the proposed new admission policy in the areas of e-government, administrative burdens and the relationships when working together with other government agencies (Towards a modern migration policy, 2006 p.20). Also “essential sections of the Aliens Act 2000 will need to be amended and the structure of residence objectives as incorporated in the Aliens Decree 2000 will be changed completely” (Towards a modern migration policy, 2006 p.21). “The association with the Aliens Employment Act must also be taken into consideration. The IND will take on tasks in the area of control and enforcement. This means that, where necessary, the option of revoking residence permits must be used more strictly and systematically” (Towards a modern migration policy, 2006 p.21). In addition, “the admission procedures must be accelerated and simplified across the board amongst other means by centralizing the handling of residence permit applications and allocating points of contact for customer groups, by digitization and simplification of the application procedures and by using relevant information that is digitally available from other government institutions in a structural manner “(Towards a modern migration policy, 2006 p.21). Furthermore “standards will be set for processing times whereby a period of two weeks will apply for all residence applications that were submitted by a holder. If an authorization for temporary stay has already been issued, the conditions for a residence permit will not be re-verified” (Towards a modern migration policy, 2006 p.22).

2.2 What is the history of the national immigration policy in the Netherlands?
The history of immigration to the Netherlands started in the 16th century. Most of the immigrants were French and East-European citizens who had suffered discrimination. In the 17th century the Netherlands were in their “Golden times” and most of the immigrants came due to the economic welfare. During World War I (1914-1918) the Netherlands had war refugees from Germany, Belgium and the United Kingdom. Most of these refugees returned after World War I was sorted out. This is why no immigration policy was needed before 1935. From here we can roughly distinguish three periods in the Dutch history of immigration policy; namely period one from 1935 till 1973, period two from 1973 till 1985 and the third period from 1985 till present.  


2.2.1 Period 1: 1935 – 1973

 The first time that the Dutch had an entry policy was in 1935. In 1933 the Nazi’s  became the new authority in Germany and with the implementation of the Neurenberger race acts, which withdrew all the rights of Jews. Jews started to migrate to countries around Germany such as the Netherlands. To put a hold on the stream of Jewish immigrants the Dutch government set a policy that would only give entry to wealthy Jews . All the others had to give evidence that in the country of origin they would be in danger. Such evidence was hard to deliver at that time. Because of this not that many Jews could enter the Netherlands. The Dutch government had two specific reasons for this severe entry policy. Firstly, the economic position of the Netherlands was very poor in that period of time.  It is also known as the period of  economic crisis. Both inflation and unemployment were very high. Secondly, the government was afraid of the fact that giving Jews admission would increase anti-Semitism. After the Kristall night in 1938, the pogrom against Jews, even more refugees came to the Netherlands. As a reaction the Dutch government decided to close the borders for all Jews. Jews were no longer considered welcome and were now known as unwanted foreigner. It may sound awful but “ the problems of the Jews” sorted itself out due to the deportation in World War II and after the war by the immigration to the United States, Canada and Palestine.  The second part of period one (1945 – 1973) can be defined as one of decolonization and recruitment of immigrant workers. Between 1945 and 1965 Indonesian, Molukkers and Dutch came back from (old) Dutch colonies in five waves of which the biggest was around the sovereignty transfer of Indonesia in 1949. This form of re-migration was known as repatriation. Despite of the voluminous stream of immigrants the repatriation brought with it the most determined stream of immigrants that came in the period of immigrant workers. Whilst the Dutch government promoted immigration to for instance Canada directly after the World War II, by the end of the fifties the Netherlands needed extra low educated industrial work force. This was a result of the success of the rebuilding of the country. The period of immigrants workers was the only post-war period where immigration was focused on demand and supply. Firstly the employer recruited the immigrant workers without any interference from the government in southern European countries and later on in Turkey and Morocco. After a while the government took over and made recruitment contracts which stated a temporary stay with a work permit, with the specific countries. Besides the official recruitment there was also a ‘spontaneous’ group of immigrants who entered in non-official ways without any objection from the government. With the oil crisis in 1973 it was decided that the work migration should be stopped. Two things became clear after the recruitment stop; namely the theory of the temporary stay had been passed by what happened in practice. It became clear that some work immigrants, namely Turks and Moroccans, had already stayed in the Netherlands too long in accordance with their ‘residence contract’ and because of the government’s policy it had never been noted before. According to Lucassen and Pernninx, it became clear that there was a strong connection between the laborers that were recruited in the beginning and the large group of returning laborers in early years. This means that the numbers returning was statistically the largest in the early years of recruitment (1995, p. 57). Secondly, the sudden recruitment stop led to a large group of illegal immigrants. This was an outcome of the toleration of irregular ‘spontaneous’ migration. Because of the strict observation of the recruitment stop there was no way for the work immigrants to be legalized. As a result of the bending of the policy a large group of illegals was created.  This came clear after a sole regularization in 1975, when fifteen thousand illegals were legalized (De Beer,  1998 : 250)  

2.2.2 Period 2: 1973 – 1985

In the second period Dutch governments are focusing on the restrictive policy. The Dutch government wanted a limitation of migration. Therefore they came up with a restrictive policy. In general more West European countries came up with a restrictive policy during the mid seventies. These policies were mainly focused on immigrants from non western countries  who came unannounced and uninvited (Broeders 2001). The admission policy shifted from an enclosure to a removal policy. Despite the new policy, the population of work immigrants kept on growing as a result of family reunification. The right to have reunification of the family is derived from several international associations which the Dutch government joined.  These limit the possibilities of restricting migration.  According to article 8 of the European Association for Human Rights every person who is legal in one of the member states of the European Union or other partners of the European Council has the right to family life (Doomernik et al. 1996). A derivative of this is the right to family reunification and the right to form a family. However it does not explicitly say how to implement this article (Doomernik et al. 1996: 23) and therefore, even though the government recognizes the international obligation, it restrained regularization of family reunification. The Dutch government set out requirements on housing and income. There were different requirements for natives, EU-citizens and other legal immigrants. In 1993 the requirements for non EU-citizens were sharpened. The requirements for non-EU ‘family formers’ were as follow: at least three years of legal residence in the Netherlands. Secondly, for family reunification, such reunification has to take place within three years. Thirdly, people who had no right to have a license for permanent stay were excluded from the right to family reunification (Doomernik et al. 1996). During this period the colonial inheritance was also one of the reasons for the growth in immigrants. Since in 1965 the immigration stream of Surinamers started to grow and came mainly from low educated people, the Dutch government wanted to restrain this form of immigration as well. However because of the Statuut van het Koningkrijk, which says that there is only one citizenship for the whole Kingdom  including their colonies it was not possible to make an expectation. Suriname became independent in 1975 and the Dutch government made a compromise, in order to achieve the independence of Suriname, which contained five years of transition, from 1975 till 1980. During this period free traveling of persons was still allowed (Penninx 1998, p.722). The unfortunate combination of a very  restrictive policy, large enthusiasm for migration in Suriname and the five years of transition period resulted in what the Dutch government wanted to avoid;  a large number of Suriname immigrants. The strict restrictive policy gave the Surinamers the idea that after the five years of transition the Netherlands would close their doors forever; hence many Surinamers took, as they had been seeing it, their last chance to immigrate, firstly before independence in 1975 and just before the ending of the transition period in 1980. 

2.2.3 Period 3: 1985 – present

Even though the Dutch government is still aiming at a restrictive immigration policy there are two reasons to distinguish this period from period two. Firstly, in the mid eighties there was a growth of asylum seekers. Also there was a large variety of countries of origin. Hence the asylum seeker became the most important category of immigrants for the Netherlands as well in accordance with policy as in the public discussion, due to the large stream of war refugees. Secondly, the European Union started to play a large role in affairs such as immigration, as well in the regulation of the migration of EU-citizens, as between different member states in the area of asylum migration. 

Even though the Netherlands was restrained by the alliance of Geneva, the Dutch government started to avoid asylum seekers or at least their refugee status. This was in reaction to the growth of ‘spontaneous’ asylum migrants and refugees, due to the growth of the economy. With the sharpening of the interpretation of the alliance of Geneva the number of people assigned refugee status was declining in relative terms. However meanwhile immigrants were given different statuses. In the Netherlands we knew the A-status, which was the refugee status, the B-status for asylum authorized persons  and C-status which was the normal license to stay without any limitations (Kuijer en Steenbergen, in Doomering et al 1996: 31).  All these different statuses were a result of the fact of how the Netherlands had been seeing refugees and their refugee status policy.  To receive an A-status in the Netherlands it was not enough to belong to a group; a refugee needed to proof that he or she would be personally prosecuted under the refugee alliance.  According to Spijkerboer en Vermeulen the singling out doctrine was nowhere else this radically implemented as in the Netherlands (1998: 30).   

With the rise of asylum immigrants and the longer duration of the asylum process, the intake of asylum seekers became an important problem. Where decentralized and ad-hoc intake was normal the intake of asylum immigrants became more professionalized and centralized in 1987. The intake centres  were kept as dreary as possible because the Netherlands did not want to be known as a attractive country for asylum. For the same reasons the welfare was cut off and replaced by an allowance and a minimum of asylum seekers were allowed to enter the labor market (Doomernik et al. 1996). In 1992 the intake of asylum seekers became more centralized through a new policy on admission and intake; the so called Nieuwe Toelatings- en Opvangmodel voor Asielzoekers. This new policy was replenished in 1994 with several register centres where a fast selection could be made between the legitimate and non-legitimate requests.   
When in 2001 Fortuyn became the front man of the party ‘leefbaar Nederland’ he started the debate about immigration in the Netherlands. With expression such as “The Netherlands is full” he got the attention of the Dutch citizens and politicians. It was because of him that the subject immigrants went from a border subject to a central subject of debate.  Even after Pim Fortuyn was assassinated, the subject of immigration played a large role in politics. Also in the new Balkenende cabinet of 2006 the subject immigration still plays a major role.   
2.2.4 History of regularizations 

The Netherlands knew a small number of regularization of which I will only discuss two in this chapter, namely the regularization of 1975 and the regularization of 1999. I have chosen to discus only these two because the regularization of 1975 was the last voluminous regularization in the history of the Netherlands. The regularization of 1999 has been chosen because I felt that this regularization was a good outline of what I have already discussed in chapter 1.3.4. 

The regularization of 1975 legalized 10.416 illegal immigrants most of whom were Turks and Moroccans (Dalen van, 2003, p.5). In comparison to other Western countries this is considered a small regularization whereas in the Netherlands this is the last voluminous regularization in their history. To put this into prospective, France had a regularization in 1982 of which 124,000 illegal immigrants were legalized and Italy had a regularization in 1988 of which 118,000 illegal immigrants were legalized. The regularization of 1999 is known as the regularization of the ‘white illegal immigrants’. The term ‘white illegal immigrants’ refers in this case to Turks and Moroccans who had no residence permit.  However, they do have a social security number. This meant that they were allowed to work in the Netherlands and that they paid taxes, but without an residence permit. In some cases, before 1998, these ‘white illegal immigrants’ got a residence permit if they had worked long enough in the Netherlands. But in 1998, under the cabinet of Kok II, the policy was stringent  and with this new policy they had to have 10 years of paid employment before they could ask for a residence permit. Due to this new policy a lot of Turkish and Moroccan seasonal workers would have not been able to obtain a residence permit and would have had to leave the Netherlands (Wesseling, 1998 – 1999).    

2.2.5 Conclusion 

Since the first immigration policy in 1935 many changes have been made. The biggest change was made in the period between 1973 till 1985. Many West European countries came up with a restrictive policy during the mid seventies. The admission policy shifted from enclosure to a removal policy. Despite the new policy the population of (work) immigrants kept on growing as a result of family reunification, colonial heritage, growth of asylum seekers and refugees. During the last period the policies were designed to restrict the policies of the second period.  This is due to the Netherlands not wanting to be known as an attractive country for asylum. The Netherlands can be found to be a very strict country in comparison to the other European Union member states when it comes to their immigration policy and their regularization. A good example that supports this argument is the fact that they have aimed for a restrictive immigration policy since the seventies and the low amount of regularizations and people that they legalize in their regularizations. The last major regularization in the Netherlands was in 1975 but was considered small in comparison with other West European countries. 
2.3 What are the current national laws on immigration in the Netherlands?
 In contrast to other European countries such as France, the Netherlands is not familiar with the many changes of laws and regulations concerning immigration. As a matter a fact the last Vreemdelingen law dates from 1965 (Towards a modern migration policy, 2006 p.19). The reason for this is that during the history of immigration the Netherlands only infrequently altered its policy and immigration strategy. It is obvious that the Netherlands knew some supplementation of the existing laws but all of these laws were in reaction to the immigration situation in that time.  An example of this is the introduction in 1994 of a law that prevents pretended marriages  and the law on communal basic person information (IND, n.d.). This regulation makes it possible for the government to prevent pretended marriages, to close pretended marriages and to call a marriage void. Also this law gives the opportunity for the government not to accede to foreign pretended marriage and therefore not to take this into the communal basic person information.
2.3.1 Vreemdelingenwet 2000 / Foreigners law 2000
Besides the supplementations of existing law, a new asylum law was introduced in 2000 under the cabinet of Kok II, namely the Vreemdelingenwet 2000. This law made a distinction between two different procedures of requests for residence permits. Foreigners could request a residence permit via the regular procedure or via the asylum procedure. The regular procedure was designed for foreigners who wanted to come to the Netherlands for work or study or because of family reunification. Foreigners who leave their country due to, for instance war, could apply for asylum (immigratie, n.d.).

The Vreemdelingenwet 2000 is designed to focus on the quality of decisions as to whether or not the foreigner is allowed to stay in the Netherlands, to simplify the system of residence permits and to reduce the number of procedures and thereby shorten the duration of procedure (De nieuwe vreemdelingenwet 2000, 2004). In accordance with the previous asylum laws, asylum seekers can obtain a residence permit on the grounds of International obligations, such as the Treaty of Geneva and the European Convention in Human Rights, for reasons of a humanitarian kind and when returning to the country of origin would not be a possibility due to for instance war. With the Vreemdelingenwet 2000 the procedure of objection when a request is denied, is elapsed. Due to the abolition of the procedure of objection the quality of the IND availability on the request has to be improved. This will be achieved by giving the asylum seeker the opportunity to define his asylum motives and by asking him to give a reaction to a possible rejection. This reaction will be considered in the admission decision. This offers a sufficient basis for the judge of a justification test.  When an asylum seeker is rejected this will automatically lead to the obligation to leave the Netherlands within a certain period of time, the ending of shelter and the right for the government to deportation (De nieuwe vreemdelingenwet 2000, 2004). As mentioned above it is not possible to object to a judge against deportation, which is a bad thing because when a wrong decision is made one cannot appeal. When the asylum seeker obtains the residence permit, there are two options; namely a residence permit for a determined time which can become a residence permit of undefined period time after three years  and a residence permit of undefined period of time. This means that with the Vreemdelingenwet 2000 every asylum seeker has the same residence permit and the same asylum status. With the same residence permit and the same asylum status, asylum seekers with a residence permit can obtain the same rights and facilities. These facilities are mostly determined by the international obligations. Asylum seekers with a residence permit for a determined time are allowed to have paid jobs and will obtain housing and scholarships. Also in the Vreemdelingenwet 2000, family reunification is possible.  However, there has to be proof of economical independence. When it comes to illegal stay, under the Vreemdelingenwet 2000 more authority is given to local law enforcement to detect and arrest illegal immigrants. 

3. Regularization in France 

3.1 What is the current immigration policy?

When Nicolas Sarkozy became the French president in May 2007 he promised ‘rupture’ on every possible issue. The immigration policy undoubtedly reflected that promise. France is at the moment facing a heated debate over its new immigration policy. Whilst on the one hand there is an outrage by the immigrant community and human rights activists, the majority of the French population seems to think otherwise (Fridl, 2007).
The French National Assembly has adopted legislation that tightens  immigration requirements in 2007. The new bill makes it harder for unskilled migrants to settle in France and abolishes the rights of illegal immigrants to remain in the country after ten years (Fridl, 2007). In addition, the law requires immigrations from outside the EU to sign a contract agreeing to learn French and to respect the principles of the French Republic (Fridl, 2007). Furthermore, the new immigration policy makes it more challenging for immigrants to bring their families to France. Besides the fact that the relatives have to prove they are financially independent and are able to speak French, they may have to undergo DNA testing. This most controversial aspect of the legislation is meant to ensure that claims of family ties are true (Fridl, 2007).

The new law has caused widespread protests and opposition from leftist politicians, human rights groups, the Vatican and even French police and government ministers. The opposition Socialist Party has said it would take the issue before the Constitutional Council in the hopes of removing the DNA amendment (Fridl, 2007). The France National ethics Committee, a consultative body, has expressed its reservations about the amendment for fear it could erode individual freedoms (Fridl, 2007). It is argued by the opposition that this new legislation is a step toward fulfilling President Sarkozy’s goal of increasing the proportion of skilled immigrants in France from 7 up to 50 percent and generally tailoring the profile of the immigrant community.

The new policy of so-called ‘chosen immigration’, targets skilled workers who can fill critical labor gaps as will be further explained in chapter 4.3. The president cracked down on immigration and has vowed to enforce quotas to deport illegal aliens with a target set for 25,000 migrants  compared to 15,000 migrants in 2004 (Fridl, 2007). We must however still consider that it is more than likely that Sarkozy aimed at a stricter, new immigration policy so that he could win votes from the Front National. Although many people in France are outraged by the new policy, calling the French center-right government ‘xenophobic’, a fear or contempt of foreigners, the majority in the country seem to think otherwise (Fridl, 2007). According to the recent poll published in the Le Figaro newspaper, the majority of French people support immigration quotas and are in favor of President Sarkozy’s initiative (Potier, 2007). 

If and when the new immigration policy of Nicolas Sarkozy is implemented is a matter that can only be answered in the future. However considering the fact that the majority of the French people support the new measures it will be more than likely that the new immigration law will be implemented soon. 


3.2 What is the history of national immigration policy in France?
More than other West European countries France is seen as an immigration country, due to its many regularizations (Ireland 1994; Withol de Wenden 1998; Money 1999). France was never a country of emigration and the French tradition of assimilation with the immigrants contributes to the view on France as an immigration country. As we will see further on in this chapter the French nationality law was a important remedy to take immigrants into the French nation. Even though the French history of immigration is different from the rest of Europe,  it is not similar to the history of immigration from the classical immigration countries such as of the United States. Hollifield points out that that the immigration to France started after the French revolution (1991), therefore we could not say that immigration is a part of the ‘founding myth’ of France, this in contradiction with the United States. The French immigration analyst Patrick Weil made a distinction between the immigration of the United States and France as followed: “In the United States immigrants retain their roots; in France, although the reliance on immigration is openly acknowledged, official integration efforts and policy statements are geared to denying legitimacy to organized, group-based ethnic differences” (Weil quoted in Papademetriou and Hamilton 1996: 21). Also the changing reactions on immigration and integration indicates that France, just like other West European countries, is namely a ‘reluctant country of immigration’.    

3.2.1 Period 1:  1945 – 1974

In the period after World War II France needed immigrants for several reasons. The restrictions on immigrants dated from the time of the depression (in 1930’s) were now overruled.  In this period of time there were three groups of importance for the immigration policy, the so called ‘populationistes’, who dominated the ministry of population, campaigned for massive immigration (5.3 million immigrants) as the solution for the loss in the war and the low birth numbers in France (Money 1999). The economic importance of rebuilding France and the need for a labor force were mainly defended by the National Planning Commision (conseil Général du Plan). In their first five year plan of the France economy it was stated that France needed around 1.3 million immigrants to fulfill the needs of the labor force and for rebuilding the country. Despite both sides attempting to dominate the discussion they came with a consensus. The consensus of both groups resulted, in 1945, in the national immigration office ( l’Office National d’Immigration, ONI) who had the monopoly over the recruitment of immigrants. However, at first, the ‘populationistes’ favored immigrants from catholic South European countries, such as Italy,  because ethnically and culturally seeing, they had more in common with the French population. That would make the integration of these immigrants easier (Hollifield 1991). The third group of influence was the trade union. With the knowledge of the fact of free labor recruitment in the back of their minds the trade unions defended the interests of the French laborers.   

After the rebuilding period the French economy had a period of bloom and a low rate of unemployment.  During this period of time, also known as the Trente glorieuses,  the French government, in this case the ONI, started to lose control over their immigration (Hollifield 1991, 1997; Money 1999). The procedures of the official recruitment through the ONI were found complicated and time-consuming. “They therefore revived their pre- war practice of recruiting workers directly from source countries or hired resident foreigners who lacked the appropriate permits” (Money 1999: 107). In practice this meant that the ONI was bypassed and that employers recruited  illegal tourists who needed to become legalized (Lucassen en Penninx 1995). At the end of the sixties the supervision of the ONI of recruitment declined to its lowest point. The taux de regularisation, the ratio between the permits given in foreign countries by the ONI and the permits given in France to the illegal tourists, was in that period more than 90 percent (Hollifield 1997). In addition, by the end of the sixties the immigration stream started to shift. This was due to the fact that more West and North European countries needed immigrants workers. The share of non European workers, mainly Muslims from northern Africa started to grow. With the first decolonization between 1958 and 1962 and the decolonization of Algeria in 1962, the migration stream of North African Muslims, especially Algerians, expanded fast (Hollifield 1991). Also since the end of the sixties the French government started to win back the control over the immigration. Firstly by putting a hold on spontaneous ‘illegal’ labor migration which was not very effective due to the many exceptions made.  However the fast growth of immigrants in the early seventies is the reason for the actual change in immigration policy (Hollifield 1991). In the period between 1972 till 1974 the government started to take measures to get the immigration back under their control. They did this by introducing a recruitment stop. Most measures were designed to put a hold on the illegal inflow of labor migrants and to put a hold on the recruitment of labor migrants by the employers excluding the official way of the ONI. Employers were obliged to advertize in France for three weeks before they could consult the ONI to find foreign employees. Besides the penalty was raised to double the original amount (Money 1999: 111-112). Eventually, the French president Giscard d’Estaing announced a temporary recruitment stop through a circular. The reason for the temporary recruitment stop in France, but also in other West European countries, was the first economic crisis after World War II, the oil crisis. Papademetriou and Hamiltion also argues that another argument for France to introduce this temporary recruitment stop was due to the fact that the ‘Baby boom’ generation was introducing itself to the labor market and also the rising amount of woman participating in the labor market (1996:10). Hollifield also argues that the public sentiment for uncontrolled immigration was starting to shift (1991). More often there was a connection made between immigration and the social problems in the immigrant areas of the large cities. The increasing xenophobia and the outburst of racial violence, like the race riots in Marseille in 1973, are considered as a contribution to the decision to introduce a temporary recruitment stop (Withol de Wenden 1994; Ireland 1994 and Money 1999).  

3.2.2 Period 2: 1974 – 1981

Besides the circular of the recruitment stop another circular was introduced that prohibited family reunion. However the second circular was repudiated in 1975 by the Conseil d’État (Ireland 1994). As in other countries the recruitment stop did not mean that the immigration to France was stopped. Indeed the labor migration declined. However immigration by family reunion was increasing and quickly formed the largest group of immigrants. Also the illegal migration and the asylum migration kept on growing undiminished. With the words of a civil servant of the Ministry of Labor: “We closed the door and opened the windows” (Hollifield 1991: 132). 

During the seventies (1970’s) several right orient governments tried to put a stop on immigration. The attention was mainly focused on the need to reduce family reunification and to put a stop to illegal migration. Also the government expanded the conditions as to which a residence permit could be withdrawn. In 1977 the right to family reunification was reduced to ‘family visit’. Even though entrance to France remained possible, the family members who entered France could only do so if they relinquished their right to enter the labor market (Money 1999: 112). By the end of the seventies the French government also introduced a voluntary return program (Money 1999: 112). This program was designed for the return of North African immigrants who had problems in assimilating, through financial aid. However this program turned out to be ineffective mostly because this program was utilized by the Spanish and Portuguese and they were not even unemployed (Ireland 1994).  

Many of the initiatives made by several governments in that period were overruled by the Conseil d’État. The problem was not the restrictive immigration policy but more the way of how civil servants wanted to accomplish these policies by circulars and official instructions. “The court ruled that the minister was empowered only to carry out decisions, not to make policy” (Money 1999: 112). The immigration policy, according to the council, has to be submitted in form of laws to the senate, given that policy making was an assignment of the parliament. The bills to make the immigration policy more restrictive were politically particularly controversial.  The Stoleru bill of 1978 was designed to expand the possibility of not lengthening the establishment- and work permits (Broeders 2001). This bill was eventually defeated. It was in 1980 that the first proposal of the government was accepted, namely the Barre-Bonnet law. This law was designed to separate the undocumented  illegal work migrants at the borders (Broeders 2001). According to this law all tourists had to provide evidence that they had enough sources to provide for a stay in France. 

In the period towards the presidential elections of 1981 the subject of immigration became one of the central points of the political and public discussion. Not only had the attempts of the government to restrict immigration contributed to this but also the problems around integration, the conditions of life of the migrant worker and the increasing hatred of foreigners by the French citizens.            

3.2.3 Period 3: 1981 – present 

This period has been dominated by power  between the socialists and the Gaullists and liberals. These political parties had similar ideas with regard to the basic principles. However, they had very different ideas as to how they would solve the problem. Under the power of Gaullists and liberals France had three  periods of cohabitation, which will be explained further in this chapter.  

In 1981 Mitterand was chosen as the president of France. On the one hand he wanted a restrictive immigration policy and on the other hand he pleaded for a strengthening of the legal status of the present migrants (Hollifield 1997; Money 1999). This brought the socialist to accomplish a regularization of labor migrants who entered before 1 January 1981 and an additional regularization for the companies who provides work for these labor migrants. At the same time Mitterand took measures to sharpen the border control and to strengthen the Barre-Bonnet law. Furthermore he strengthened the social and political rights of legal migrants to hasten the process of migration. Because of the fact that the socialists made a more or less ‘right orient’ restrictive immigration policy, it seemed that in the beginning of the eighties a political consensus was made on this subject. In 1984 the extreme right party Front National was gaining the votes of French citizens with a program which proposed a complete stop to immigration and for the deportation of African immigrants. The arrival of an extreme right and xenophobic party which was expanding quickly as a large people’s party, led to a crisis in French politics. Closer to the parliamentary elections of 1986 the subject immigration became more controversial. Immigrants were blamed for the economic malaise, people found that they had been stealing their jobs.  It was mainly the parties of the right which felt the threat of the Front National (Ireland 1994; Hollifield 1997). Just before the parliamentary elections Mitterand took an unexpected decision. With the likely defeat of the socialists Mitterand decided that the threat of the Front National needed to be counteracted and turned into a win situation for the socialist. President Mitterand and the prime minister Fabius changed the French electoral system from a district system to a system of proportional representation so that the expected defeat of the socialist was limited. However a direct consequence of this was that the Front National entered the parliament with 32 seats (Hollifield 1997). 

The first period of cohabitation started with the new coalition of liberals and Gaullists. The first decision made by the new coalition was to undo the conversion from a district system to a system of proportional representation. The success of Le Pen ensured that the subject of immigration became a central point of the political debate. The answer of the government to this problem was the new minister of Internal affairs, Charles Pasqua, whose name would become a synonym for the control of immigrations and the nationality laws for the years to come. As a minister of the Interior he viewed control primarily as a police matter, so he moved quickly to reinforce border controls by giving sweeping new powers to the Police de l’air et des frontièrs to detain and immediately deport anyone who did not have proper papers. He also reinforced the power of the (internal) police forces to conduct random and arbitrary identity checks of any foreign and suspicious looking individual (Hollifield 1997: 7). Besides this sharpening of the immigration controls Pasqua also considered the French nationality laws. Even though the motion for a change in the French nationality law was rejected, the connection between immigration and nationality law was hereafter found normal in the French political debate (Brubaker 1992; Wihtol de Wenden 1998; Feldblum 1999 and Weil 2000). In 1988 the first period of cohabitation ended. Chirac lost the presidential election to Mitterand and the socialists regain power over parliament. The new socialist government tried to return to their strategy of ‘out-trade’ a restrictive immigration policy against a inclusive program for settled migrants. This was the same strategy as in the early eighties (1980’s). However the liaison between the French state and the French Muslims is paved. Incidents such as the affair of Rushdie, the affair des foulards and the Algerian bombings in Paris caused high tension between the two parties (Broeders 2001, 88). During this period the asylum policy was, in the main a very important issue. Changes in this policy came by pressure from developments inside France and by pressure from the European Union and other European forum such as the Schengen group. 

In 1993 the second period of cohabitation started when the liberals and the Gaullists won the parliamentary elections with a large majority. Again Charles Pasqua was the minister of Interior affairs and set the tone of the immigration policy. The Balladur government was restricting immigration due to the economic recession and the high rate of unemployment which was still raising in that period. Given the situation that France was in, Pasque decided that France needed to introduce a zero immigration policy. He concluded his policy speech with the words: “France has been a country of immigration, but we don’t want to be that anymore” (Hollifield 1997:10). The objective of the new policy was to obtain a total immigration stop, as large as possible a restriction  in the numbers of asylum seekers and a reform of the nationality law, in order to make automatic naturalization more difficult. Pasqua’s second bill changed the time within which to have family reunification from one year to two years and prohibited regularizations of illegal immigrants who married French citizens. He also gave the right to the local authorities to declare sham marriages void and he denied deported immigrants entrance to France for one year. In addition, the right to appeal against decisions in the procedure for asylum was cancelled and Pasqua made it possible to deny immigrants at the border without any form of procedure. The last bill was made in accordance with the introduction of Schengen and the convention of Dublin (Hollifield 1997). The Conseil d’Etat warned the government of Balladur that most of the bills were illegal and constitutionally impossible. The right to appeal and the constitutional right for family life are examples of these. In 1993 the Conseil Constitutionel, indeed rejected the bill denying the right to appeal, the bill of the time required for family reunification, the bill that prevented regularization by marriage and the bill which brought about the exclusion of foreigners at the French borders (Withol de Wenden 1998). The last bill was however made to be adequate to the principles of ‘safe third countries’ and ‘safe countries of origin’, introduced within the convention of Schengen and Dublin. This reflects the struggle that the French government had with implementing European legislation.   

In 1995 the political spectrum changed again. With the new government of Juppé, the former minister of interior affairs was changed by Debré. The most significant problems in 1995 were these of the church asylum of immigrants without legal documents (les sans papiers), who can be compared with the Dutch ‘white illegal immigrants’.  It were uproar times in France. There was again tension between the French state and the French Muslims, this time Algerians, due to the position France took in the Algerian war. This time this tension caused violence that went hand in hand with the manifestations of the church asylum. Along with the many critics of the Front National the right-wing government felt that they had to strike back hard. An attempt to solve the problem of the sans papiers was made by the new minister of interior affairs and is known as the Debré laws. These laws were meant to regulate children from illegal immigrants born in France. It must be appreciated that regularizations were prohibited since the Pasqua law. However attention was more focused on an amendment which stated that the French citizens were obligated to inform the local authority when they gave shelter to illegal immigrants (Rozemond 1997). The French citizens disagreed with this amendment and the Conseil Constitutional made some changes to the final document (Hollifield 1999).    

In 1997 Chirac and Juppé decided to have early elections due to new financial reforms which needed to be made to enter the EMU (Papademitriou and Hamilton 1996). Chirac lost the elections and a new left orientated government was formed.  The government of Jospin introduced a new period of cohabitation. Jospin made immigration a priority of the government with policies containing four elements. Firstly, a new immigration policy that on the one hand welcomed migrants and on the other opposed illegal migration. Secondly, a new policy of cooperation with the migrants’ countries of origin. Thirdly an all embracing reform of immigration and nationality laws by a commission under the supervision of Patrick Weil. Finally the government started to revise every case of sans papier, which was caught under the laws of Pasqua and Debré,  particularly (Hollifield 1999). The commission Weil delivered a report in 1997 with approximately 120 proposals which resulted in two new amendments. Namely, the reform of the nationality law and the Chevènement law, which formed the refugee and asylum law (Chavannes 2000). The most important changes were made in the area of immigration. This law regulated the reduction of the excesses of the Pasqua and Debré laws by adjustments to the right of family reunification, to make the statement of “the importance and sanctity of the family under French law” and the asylum law (Hollifield 1998: 88). Also the number of foreigners who could obtain a residence permit was enlarged by this amendment. Besides the enlargement, several restrictive measures made by the Pasqua law were withdrawn, such as the time needed to obtain the right of family reunification was brought back to one year. There was also no financial requirement needed anymore to have family reunification. On the other hand the measures against illegal immigrants were again sharpened.     

 3.2.4 Conclusion 
The French immigration policy has changed a lot over the years. One of the reasons for this was due to the influence of Le Pen and his Front National on French politics. Also the view of the French government changed from an open immigration country to a restrictive immigration country. The most important changes were made in the last period from 1981 till the present with the three periods of cohabitation. Of which in the last period of cohabitation ‘unhelpful’ changes made in the past were polished away. It also becomes clear that the French government struggled with the implementation of European Union legislation on immigration. There can also be concluded that France was too busy with her own politics on immigration that there was not much attention for European Union legislation. Nevertheless the influence of European Union is equal in every member state. The fact that France was not paying attention to European Union legislation does not mean that they are not willing to build up a common European Union legislation. As a matter of fact France is one of the founding fathers and always pleads in favor of the European Union.    


3.3 What are the current national laws on immigration in France? 
3.3.1 Short history of national laws 
The basic law on immigration of France dates back to 1945. In order to sustain population growth rates France declared itself officially open to immigrants and their families.

The Bonnet law of 1980 started identifying illegal migration as a serious threat to public order. Illegal immigrants were therefore to be expelled from the territory of the Republic (Attardo 2003). Other legislative tools were enacted with growing regularity on issues relating to illegal migration. In particular, the Pyrefitte law of 1981 legalised certain types of controls, by police officers on migrants which were previously not legitimate (Attardo 2003). The Pasqua law of 1986 reduced the numbers of immigrants who could get a residence permit and gave the right to regional authorities to decide whether illegal immigrants found within their territory should be escorted by police forces to the border and expelled (Attardo 2003). A new law introduced in 1991 introduced penalties for those who were found to have helped illegal immigrants gain access to French territory (Attardo 2003). In 1993 a new Pasqua law reinforced repressive measures to impede access to French territory to illegal aliens and limited the entry and residence of many categories of migrants (Attardo 2003).

The Chevenement law of 1998 transposed articles 8 and 3 (about the rights of foreigners in the French territory) from the European Convention on Human Rights, and established on clearer terms the ways to, and conditions of, claiming refugee status from the France authorities (Attardo 2003). The Guigou law of 1998 reintroduced the automatic right to French citizenship for children born in France (Attardo 2003).

New laws were passed on family reunification and on citizenship in 2000. Within these laws, requirements were introduced which aimed at strengthening the fight against discrimination. It has to be noted that in particular the laws of 2000 introduced the reversal of the burden of proof in cases of discrimination (for instance in employment or housing) thus preceding the new Article 13 European Union Directives (Attardo 2003).

Also it has to be noted, that, following the example of  Germany, new possibilities have been given to French employers to recruit highly skilled workers from outside the European Union  in 2002. At the same time a difference has been introduced between high and low qualified immigrants, in terms of entry and residence, thus showing a propensity for French policy makers to move from a zero immigration approach to a “brain gain” approach (Attardo 2003).

Finally, the law of February 2003 has focused mostly on security issues and is aimed at reinforcing measures against illegal migration, and criminal phenomena tied to illegal migration (Attardo 2003). 

3.3.2 The July 24, 2006 Law

France’s latest law on immigration and integration, introduced by Sarkozy, adopted on July 25, 2006, aims to renovate French immigration system by giving the government new powers to encourage high-skilled migration, fight illegal migration more effectively and restrict family immigration. 

The new immigration and integration law has four main objectives: 

· recruiting skilled workers; 

· facilitating the stay of foreign students; 

· tightening the rules on family reunification; and 

· limiting access to residence and citizenship. 

Recruiting skilled workers
The new law authorizes the government to identify particular professions and geographic zones of France that are characterized by difficulties of recruitment

Facilitating the stay of foreign students
In addition to recruiting high-skilled workers, foreign students who are seeking to stay on in France after they completed their studies will also benefit from the new law by being given greater opportunities to do so. The government hopes to continue attracting foreign students coming to France to pursue higher education with the new law. Already their numbers are growing. Between 2001 and 2003 the number of foreign students increased by 50 percent (Murphy, 2006). The French government reports that about half of France’s foreign students come from francophone Africa.
 (JORF, 2006, art 18). For example when IT managers are needed the French government is authorized to distinguish migrants that have an IT degree to enter and to reject other migrants who do not have such a degree.  In other words, the government plans to facilitate the recruitment of immigrant workers with needed skills or qualifications. However, this means employers who are not on the government-selected list may have more difficulty, or may face longer waiting periods, in obtaining residence permits for migrant workers they wish to employ (Murphy, 2006). Under the new law, foreigners who possess skill sets of interest to French employers in the designated areas will be granted ‘skills and talents’ visas, valid for three years (JORF, 2006, art 5). In a uniquely French twist, eligible candidates must be able to demonstrate that they will contribute to the economic or intellectual and cultural development of both France and their country of origin (JORF, 2006, art 5).

The emphasis of the new law on ‘skills and talents’ has already created tensions with those who are concerned that it will negatively impact on developing countries whose highest-skilled nationals will likely seek to emigrate. This is also known as the brain drain (Murphy, 2006). In an attempt to reduce the fears about brain drain, the government will only issue this visa to qualified immigrants from a developing country if the sending country has signed a ‘co-development’ agreement with France or if the immigrants in question agree to return to their country of origin within six years (JORF, 2006, art 5).  According to Nicolas Sarkozy, the French government plans to sign agreements with several African countries, such as Tunisia, in order to create an investment account in which part of immigrants’ profits made in France will go directly to the economic development of their country of origin. By doing so, the government aims to reframe the issue about the loss by some of sending countries' of their most skilled nationals by emphasizing the ‘circulation of skills’(Ministry of the Interior, 06-2006). 
The new law would require foreign students to receive approval to study in France from their country of origin. Once in France, foreign students who receive a masters or higher degree would be allowed to pursue a "first professional experience" that contributes to the economic development of both France and the student's country of origin (JORF, 2006, art 6).  The student will be granted a six-month renewable visa to look for and take up work in France. 

Tightening the rules on family reunification
The objective of the government in modifying family reunification policy is three-folded, namely first to ensure that immigrants respect French values, second to promote their integration into French society and thirdly to fight forced or polygamous marriages (Murphy, 2006). According to the president, the new law better defines conditions for family reunification. Accordingly, a family member of an immigrant who does not respect the basic principles of family life in France, such as recognition of the secular state, equality between a man and a woman, and monogamy, will not be allowed to enter France. Furthermore, under the new law an immigrant must wait 18 months instead of 12 to be able to apply to bring a family member to France (La vie publique, 2006).  

In an effort to prevent immigrant families from becoming dependent on France's welfare system, the law also requires immigrants to prove they can independently support all family members who seek to come to France (Murphy, 2006). To be more specific, they must earn at least the French minimum wage and not be reliant on assistance from the French state. In addition, access to government assistance is also limited to European Union citizens. Those who are staying in France longer than three months without work or study must be able to support themselves without relying on social or medical benefits from the French government (Murphy, 2006). To be more specific, immigrants must sign a ‘welcome and integration’ contract and take French language and civic courses. Before applying for permanent residence immigrants must accordingly prove that they are well-integrated into French society (Murphy, 2006). The government understands integration in this regard to mean that the immigrant respects and complies with the principles of the French Republic and has a sufficient knowledge of the French language (Murphy, 2006). 

3.3.3 Conclusion  Key exceptions were however made for some illegal immigrants for the deportation of immigrant families with school-aged children. These immigrants had to meet several criteria including having a child enrolled in the French school system and demonstrating a willingness to integrate, by for instance participating in social events, in order to avoid deportation (Expatica, 2006). 

Access to both citizenship and legal residence is dependent on the newly defined requirements of integration. For the first time in French history, a law explicitly states the integration responsibilities of immigrants (Ministry of the Interior, 06-2006). This provision was implemented to follow standards of the 2004 European Union Directive (2004/39/EC) on the free movement and rights of EU citizens.

Another modification to the family reunification policy is that spouses of French citizens must wait three years (instead of two) before applying for a 10-year residence permit and four years of marriage are required for the spouse of a French citizen to apply for French citizenship (La vie publique, 2006). Finally, the new law made it possible that an immigrant found to be practicing polygamy can have his or her visa withdrawn. 

Limiting access to residence and citizenship
Former Interior minister Sarkozy argued that the previous law of 1998 ‘rewarded’ immigrants who broke the law by offering them legal status after being residents for 10 years (La vie publique, 2006).  The new law changes this by simplifying the procedure whereby the government can directly deport unauthorized migrants who are refused the right to stay in France (Ministry of the Interior, 07-2006). 
The French legislation on immigration and asylum has shifted over the years. This is not a surprise considering the changes of political positions in the French history of immigration and asylum. The July law of 2006 is still the current law on immigration and asylum. However, new president Nicolas Sarkozy is willing to change the legislation in the area of immigration and asylum. The objectives of the law of July 2006 focuses on recruiting skilled workers, facilitating the stay of foreign students, tightening the rules on family reunification and limiting access to residence and citizenship. These objectives are in accordance with the aim to renovate France’s immigration system by giving the government new powers to encourage high-skilled migration, fight illegal migration more effectively and restrict family immigration. 


Conclusion and recommendations 

There are two types of regularizations. They can be one-time or ongoing. A one-time regularization is for a specified period of time only and is the more common. Ongoing regularizations are less common and involve smaller numbers. Regularizations result in permanent status or temporary status. Permanent status leads to citizenship. However, more usual is the temporary status as a result of regularization. Despite the fact that regularizations have unique features and objectives we see common features on regularizations such as  job requirement, arrival dates, the total period of time which the immigrant continually stayed in the country and the period of time when applications can be submitted. We also see common objectives such as the legalization of illegal immigrants, the provision of a legal status to persons who are in a process of immigration or asylum which is so backlogged that a final decision is at a time far in the future and the humanitarian one. The effects of a regularizations turns out not to be positive for the image of the immigration policy of a country. Repeated regularizations makes it that much harder for governments to claim that they are managing migration; instead, it appears that migration is managing them.

It appears that,  high levels of migration, whether legal or illegal, cause high levels of migration, whether legal or illegal, because the network flows back to the country of origin which encourages others to try emigration(Wooldridge, 2005, para 7). Legal immigration or basically the restrictive policies creates illegal immigration. Because of the more stricter rules immigrants that have no chance to obtain a legal status the official way try to stay in the country of destination without a legal status. Most of these illegal immigrants end up as clandestine workers in several industrial areas such as the fruit industry, mostly under poor conditions and underpaid. Despite the need of several industries for low-skilled workers, countries are increasingly making skill-based selections regarding immigration by for instance favoring immigrants with higher levels of education or driving the legal immigration system by requesting visas for certain types of workers. 

It also became clear during this research that both the southern as well as the eastern borders of the European Union are very porous and are often used as a illegal entrance to the European Union and that stricter border control will not per se lead to a decline of illegal border crossing. It is important for the European Union to realize that the problems with the area of asylum and immigration are very diverse between the northern and southern border countries. Every system of burden-sharing between the member states of the European Union has to calculate that there is a fundamental difference between the ‘asylum crisis’ in northern European countries and a illegal crisis in the southern European border countries.  Furthermore it became clear that giving away sovereignty on subjects like immigration and asylum is a sensitive topic for the member states. Nevertheless, member states are more willing to hand over their autonomy to a European institution to create a negative environment for asylum seekers and immigrants. It also became clear that there was no need for a common European immigration policy, due to the small external effect it would have. There is however on the other hand a need for a common European policy on asylum. One of the important reasons is the fact that it will solve the problem of negative policy competition and also the ‘free-ride’ problem. Besides a common European policy on asylum will guard the rights of an asylum seeker. It must however be considered that a common European policy on asylum will only succeed under the precondition of  further harmonization of the policy going hand in hand with an equal division of the financial provision.    

As examples of how immigration and asylum are dealt with in the European member states, the policy, history and laws of both the Netherlands and France are outlined. The significant difference between the two countries can be found in the perception of immigration. The Netherlands is very consistent when it comes to its immigration policy. As all the European countries, the Netherlands did not care about immigration before the seventies (1970’s). In the seventies the admission policy shifted from enclosure to a removal policy, with policies that were designed to restrict. This phenomenon in the immigration policies never changed. The Netherlands is seen to be a very strict country in comparison to the other European Union member states, such as France and Spain, when it comes to its immigration policy and their regularization. On the other hand the French immigration policy changed a lot over the years. Also the view of the French government changed from an open immigration country to a restrictive immigration country. This can be found in the many changes of immigration laws and immigration policies over the years.

Considering all the above, there should be a European Union policy on regularizations when considering that regularizations turns out not to be a positive contribution to the image of the consistency of the immigration policy of a country. It appears that migration is managing the government which can be seen as a sign of weakness and therefore that particular country could be viewed as an easy target from which to obtain a residence permit and when that residence permit is obtained move to another European Union member state country. In other words a regularization in one of the member state could become the problem of the others. 

On the other hand it became clear that many European Union member states are having a hard time giving away their sovereignty to the European Union on subjects like immigrations and asylum. In chapter 1.7 it became clear that there is no need for a common European Union policy on immigration.  There is however a need for a common European Union policy on asylum. The argument that it will solve the ‘free-ride’ problem is also an argument towards European Union policy on regularizations. Besides the issue of sovereignty, there must also be taken into consideration the fact that the southern and eastern border countries are dealing with different problems of immigration and asylum. It seems that both borders are very porous and are often used as an illegal entrance to the European Union. On the one hand there is an ‘asylum crisis’ in the north eastern European countries and an illegal crisis in the southern European border countries. Therefore a policy must be designed that is applicable in both situations. 

Considering these contradictory arguments I would still plead for a European Union policy on regularizations.  However first common European Union policy on asylum should be brought about. I feel that when it comes to making a common European Union policy it is desirable to consider and develop the policy step by step. Then when the time is ready for a common European Union policy on regularizations, after the accomplishment of a common asylum policy, the European Union member states have to take into consideration the differences between the north eastern border and the southern border countries. As the history of other European Union policies have taught us a system of unanimous voting will not lead to any significant actions nor changes.  Therefore I propose that a qualified majority voting system within this policy be introduced. However the disadvantage of the supranational pillar, with it qualified majority voting is that when a majority is reached, it does not mean that everyone agrees with the decision made. When for instance France is not in accordance with the decision it will not participate.  
The financial responsibility is more a point of discussion within the European Union. Therefore on the case of a common asylum and especially regularization policy all the member states have to pay the same amount of money. This is due to the fact that illegal immigration is searching every day for a weak spot in the European borders. Today Spain is the most targeted member state, maybe tomorrow it could be the Netherlands. Also taken in consideration the prospects on a possible war in eastern Europe, this can result in a large stream of refugees towards the European Union, entering from the borders of Poland, Greece, Italy and Hungary.  
In conclusion my preference is for a European Union policy on regularizations where the difference between the north eastern and southern border countries and the sovereignty problem are taken into consideration. When it comes to decision making within the policy my preference would be for a qualified majority voting system.  
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