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Introduction



Guantánamo Bay prison is situated at Cuba in the last active United States Naval Base on communist grounds. The base has been in the possession of the U.S. government since 1903. The detention centre was erected at the naval base after the terrorist attacks of September 2001. In January 2002 the first twenty detainees in the U.S. “war on terror” arrived at Guantánamo Bay prison. Today, around 400 prisoners remain in custody without having been charged with any crimes (Human Rights Watch, 2007, “Info by country” section, para. 2).
    Ever since the U.S. Naval Base Guantánamo Bay was used to detain U.S. captives of the war on  terror, criticism was uttered on the treatment of these prisoners. Accusations of torture and inhuman or ill-treatment by U.S. forces at Guantánamo Bay prison have been made by various sources. For example (Non-)Governmental Organisations have criticized the U.S. governmental naval base policies and advised the U.S. government to stop its supposed illegal actions. Despite all the global criticism, the U.S. government has not taken action on changing its policies in Guantánamo Bay prison. 

    The overall subject of this paper is Guantánamo Bay prison. This extensive subject calls for different political views and judicial questions. The author is interested in many aspects of the problem; this means that choosing which problem to focus on took extensive reading, in depth research and constantly changing issues. Finally, the authors focus lies on the international (il)legal aspects of Guantánamo Bay. These legal aspects include the use of international humanitarian law, international human rights and U.S. federal law. 

    The thesis is as follows: ‘Does the United States violate international legal standards and obligations at Guantánamo Bay?’ This research question will be explored by stressing  three aspects which are subject to controversy: The legality of the United States Guantánamo Bay Naval Base and the naval base prison, torture and inhuman or ill-treatment, and the treatment of U.S. prisoners of war. 

    In reference to the legal aspect, the main focus is on international law, since most global criticism is based on international legal standards. However, some aspects of U.S. law will be dealt with briefly; because it is interesting to judge if the U.S. government violate their own standards. 

    Each chapter follows one of the three aspects. The actual situation of each aspect will be described to form a notion of what is happening and why this is important to discuss. Furthermore, the legal aspects which apply to the situation will be dealt with to be able to judge if violations take place at Guantánamo. Value judgements by different actors will be laid out through the various chapters. In each chapter a conclusion on the sub-question will be reached.   

    Chapter two will deal with the question: ‘Is the founding of the U.S. Guantánamo Bay Naval Base based on legal grounds?’ To give an answer explained is how Guantánamo Bay was established in the first place and how it developed through the years. The historic documents on which the establishment is based are laid out. Furthermore, the current position of the naval base in its function as prison is explained. On the basis of the Cuban history after 1898, the Cuban view on the founding of Guantánamo Bay will be discussed, and the U.S.’ justification will be looked at.  

    In the third chapter torture and ill-treatment will be discussed. The question is: ‘Does the U.S. violate international legal obligations and standards by committing acts of torture and ill-treatment at Guantánamo Bay Prison?’ An extensive description of Guantánamo Bay prison, the living conditions and treatment of detainees, as well as the treatment of detainees will be given. Furthermore, the international standards which apply to prevent torture and ill-treatment are laid out. Finally the supposed acts of torture and inhuman and ill-treatment by the U.S. will be tested by these international standards. 

    The sub-question of the fourth chapter is: ‘Does the U.S. violate international legal obligations in their treatment of prisoners of war at Guantánamo Bay prison?’ The putative legal violations of standards will be discussed by examining the relevant international standards and U.S. laws. 
    Before starting the in-depth research and writing, I began with collecting newspaper articles, to get a grip on the Guantánamo Bay situation. With this collected information I started collecting official reports of various (Non-)Governmental Organisations on the subject. Additional sources needed were the laws applicable to the situation of torture and ill-treatment, prisoners of war and the funding of Guantánamo Bay. 

    The investigation was finished at the end of June 2007, when I heard rumours that the United States government will close Guantánamo Bay prison and transfer the detainees to detention centres in the United States. Today, in December 2007, the news is still not yet official. Although the closure can take place, this does not alter the fact that investigations on the subject of violations of international standards at Guantánamo Bay has to continue. 
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2
The legality of the United States Guantánamo Bay
2.1
Introduction
The issue which will be explored in this chapter is the legality of the U.S. Guantánamo Bay Naval base. The main question is: ‘Is the founding of the U.S. Guantánamo Bay Naval Base based on legal grounds?’ To answer this question one has to know the history of the naval base and Guantánamo Bay prison and find out which documents and laws have been of importance in the process of development. Furthermore, the reasons why the U.S. government was able to gain Cuban land will be discussed and why the U.S. has started detaining prisoners at the Guantánamo Bay base. Lastly, the opinion of Cuba on the presence of the U.S. forces at Cuba will be laid out. 

2.2
The Development of Guantánamo Bay

Guantánamo is a province of Cuba, which is the largest island in the Caribbean. Guantánamo is situated at the most eastern point of the island and is only 80 kilometres away from Haiti, its closest neighbour, as can be seen on the map at page six. The islands’ size is 110.860 km2 and it has 10,82 million inhabitants. The American-Cuban relationship which has caused much agitation, as will be explained in § 2.2.3, started after the Spanish-American war in the end of the 19th century. 
2.2.1
The Spanish-American War 

Cuba had been part of the Spanish Kingdom almost constantly since the 15th century. The harsh suppression of a Cuban revolt by the Spaniards in 1895 gave cause to the United States to declare war to Spain. Soon after the war started the U.S. Army defeated the Spanish fleet and army. The Spanish-American War ended with the Peace of Paris on 10 December, 1898. Spain withdrew from Cuba and ceded Puerto Rico, Guam and The Philippines for $ 20.000.000 to the U.S (Winkler Prins Redacties, 1970, p. 1544). 

    After the Spanish-American War ended, Cuba was granted independence after a long period of Spanish occupation. A cooperation agreement between Cuba and the United States, the so called Platt Amendment, was signed in 1898. The Platt Amendment was created by United States Senator Orville H. Platt. The Amendment was approved the 20th of April, 1898. Future relations of the U.S. government with Cuba were defined in it, as well as the independence of Cuba from the Spanish government. One of the main effects of the Platt Amendment has been the creation of the U.S. Guantánamo Bay Naval Station and Guantánamo Bay prison. In the following paragraph the structure of the Platt Amendment will be shown.
2.2.2
The Platt Amendment

The Platt Amendment has eight sections of which five are interesting for the current subject of the development of Guantánamo, namely sections I, III, IV, VII and VIII.
 

    The first section contains the prohibition for Cuba to sign any treaty with other foreign powers who might interfere in Cuban politics or establish a military or naval base. Since Cuba had just become independent of Spain in 1898, Cuba was vulnerable to other influences. According to the second section of the Platt Amendment, the U.S. was allowed to exercise the right to intervene for the preservation of Cuban independence if Cuban consented. This way the agreement grants the U.S. government the right to stabilize Cuba militarily when needed. 

    The fourth section lays down that all the acts of the U.S. government in Cuba during possible military interference are ratified and validated. The amendments’ seventh section assents that Cuba will sell or lease land when necessary to the U.S. administration, for coaling or naval stations. This way the U.S. government made sure that they are the only country able to exercise power and control over Cuba at all times. The Platt Amendment is “a permanent treaty”, according to section VIII. When taking all these aspects into account one can assume the great influence of this amendment to Cuba and the United States. 

2.2.3
Cuba

The Cuban-American relationship has never been very healthy. After the Spanish-American war Cuba fell under U.S. military rule for a four-year period. The Cubans were permitted to establish their own political parties, and a constitutional convention was set up. A delegate of this Cuban convention protested in Washington against the Platt Amendment, however, it had already become law. Afterwards the convention tried to modify the Amendment, however, because of counter pressure of the U.S. delegate the Platt Amendment was added to the Cuban Constitution. After the signing of the Platt Amendment in 1898, the United States did provide help in building a better economic and social environment in Cuba. However, these interventions in many issues were taken badly by most Cubans since it possibly felt as interference.

    In 1902 the first Cuban president, Tomás Estrada Palma was elected by a small majority. The president was pro-American unlike many Cuban nationalists who were against the Platt Amendment.

The following presidential elections of 1906 were fraudulent and the Liberal Party refused to accept the outcome, since the Liberal candidate was not chosen. The analysis by the U.S. representative confirmed that the elections were fraudulent and ordered new elections. The same year 2,000 marines entered Cuba, who occupied Cuba military for stabilization (Wolfe, 2007, para. 21).

    Another American intervention was caused when Mario García Menocal, who had been in office since 1913, was re-elected in 1917. Rebelling Liberals thought that the U.S. would intervene to force a new election, as had happened in 1906. Although the U.S. administration was concerned with World War I. still the U.S. marine went ashore at Guantánamo to quiet the Liberal revolt, but were not involved in fighting (Wolfe, 2007, para. 26). 

    During the presidency of Roosevelt after 1933, Cuban nationalism reflected a general bitterness over the Cuban-American relationship which was laid down in the Platt Amendment (Wolfe, 2007, para. 36). Also their economic dependence on the U.S. and the effects of the depression caused a rebellious mood in Cuba. After August 1933, Cuba had a turbulent time for 40 months. One Committee and seven weak presidents succeeded one another, actually with one strong force behind the scenes, namely Sergeant Fulgencio Batista. He would directly or indirectly, rule Cuba for twenty-five years (Wolfe, 2007, para. 38). After a coup in 1952, sergeant Batista ruled as a dictator, until he was overthrown by revolutionist Fidel Castro in the Cuban Revolution of 1959. Castro’s policy was, and still is, pro-communistic and anti American, which made the country the centre of revolutionary activity in Latin-America. Since the 1960s, credits with low interests were supplied by socialist countries to Cuba, primarily by the Soviet-Union (Country Profile: Cuba, 2006, “Economy” section, para. 32).
2.3
The Establishment of United States Naval Base Guantánamo Bay

The United States Naval Base Guantánamo Bay was established after the U.S. government had started to lease ground from Cuba, in 1903. The agreement between the United States and Cuba for the ‘Lease of Lands for Coaling and Naval stations’ was signed by the Cuban President T. Estrada Palma and the President of the U.S.A., Theodore Roosevelt, in February 1903. This document was based on the seventh section of the 1898 Platt Amendment, which says; 

"ARTICLE VII. To enable the United States to maintain the independence of Cuba, and to protect the people thereof, as well as for its own defence, the Cuban Government will sell or lease to the United States the lands necessary for coaling or naval stations, at certain specified points, to be agreed upon with the President of the United States."

The agreement states that both parties are willing to execute this article and start a lease for the time needed. In article III of this lease agreement is stated that “the continuance of the ultimate sovereignty of the Republic of Cuba is recognized, but the U.S. government have the complete jurisdiction and control over the area.”
 The agreement also states that the United States will pay Cuba $ 2,000 in gold annually. Furthermore, the agreement arranges issues such as customs duties, fees, the mutual extradition of fugitives from justice who seek refuge, as well as the entering of vessels and the prohibition of the establishment of a third party on the leased ground. 

    The actual contract, which is ‘the Lease to the United States by the Government of Cuba of Certain Areas of Land and Water for Naval or Coaling Stations in Guantánamo and Bahia Honda’, was signed five months later by President Roosevelt and the new Cuban president Jose M. Garcia Montes. Since the signing of the lease contract Guantánamo Bay no longer forms part of the Republic of Cuba, since the U.S. has taken complete control of the area. 
    In 1934 the United States and Cuba framed a treaty which stated that in absence of another agreement to change or abolish the 1903 lease, it would remain in effect “so long as the U.S.A. shall not abandon the naval station of Guantánamo” (Treaty Between the United States of America and Cuba, 1934, art. III).

    Today, Guantánamo Bay is the last active U.S. marine base on communist ground. The development of the base into its current form will be explored  in the following chapter.

2.3.1
Guantánamo Bay Prison
Guantánamo Bay prison was erected on the location of the naval base after the 11 September 2001 terrorist attacks on the World Trade Centre in New York. The purpose of the establishment was to detain captives from the United States ‘war on terror’, and parts of the base have served as a prison to detain prisoners of the Iraq war since 2002. The location of Guantánamo Bay for the erection of a prison was chosen in late 2001 after investigation by the U.S. Justice Department (Amnesty International USA, 2005, “chapter 17” section, para. 3).
    The main reason the U.S. government gave for the existence of Guantánamo Bay prison is that it is necessary to hold dangerous people because it is a safeguarded environment. However, it came out that legal grounds were much more important for the U.S. government. They were looking for a detaining centre which would not cause outside interventions. 

    The U.S. Justice Department claimed that no U.S. Federal Court could properly entertain appeals from detainees at the U.S. Naval Base (Amnesty International USA, 2005, “chapter 17” section, para. 3). The U.S. Constitution’s Fifth Amendment contains the prohibition of the deprivation of liberty without due process of law, however, this is inapplicable to ‘aliens’ captured abroad. So, prisoners held at Guantánamo Bay are not covered by U.S. law since the agreement for leasing ground between Cuba and the United States lays down that the U.S. does not have sovereignty over Guantánamo Bay. This argument was not given publicity by the Bush administration because of the global criticism it might have created.     
    In the British documentary ‘The road to Guantánamo’, based on a true story of Guantánamo Bay ex-detainees, an image is shown of the U.S. President G.W. Bush in which he states: “These people are bad and they do not have the same values we share” (Eaton, 2006). One might interpreted this saying as people who do not think, act or live like people in Western society can be put in a detention centre without the possibility to exercise their legal rights. Cuban protests on the existence of the base and prison have arisen since the funding of both. In the following paragraph their current position on the issue is explained.   
2.4
Cuban Protest

Cuban organisation state that since the Cuban Revolution's triumph in 1959, the naval base has been a source of provocations and aggressions, and that “North American troops and counter-revolutionary elements have committed crimes and other misdeeds”(Cuba y los derechos humanos, n.d., “Guantánamo Naval Base” section, para. 3). They claim that “the violations of the marine, terrestrial and aerial space committed are several as well as diverse provocations like firings, launching of stones, offences and many others”(Cuba y los derechos humanos, n.d., “Guantánamo Naval Base” section, para. 3). Also “the U.S. has violated the illegal treaty by using the base as a refugee camp for Cubans and Haitians in 1994” (Cuba y los derechos humanos, n.d., “Guantánamo Naval Base” section, para. 4).  With the ‘illegal treaty’ is meant the Platt Amendment, which is seen by the Cubans as an forced agreement which bypasses the Cubans. Cuban voices raised against the illegal status of the naval base, targeting at the (in their eyes) illegal occupation of Cuban territory by U.S. troops. Furthermore, Cuban human rights organizations mention that the Platt Amendment was imposed by the U.S. government to the first Cuban Constitution at the beginning of the 20th century and is an illegal document (Cuba y los derechos humanos, n.d., “Guantánamo Naval Base” section, para. 2). The current Cuban president Fidel Castro has never accepted the leasing agreement of Guantánamo Bay by the U.S., nor the U.S. presence at Cuba. He refuses to inn the rent of the base which is laid down in  the lease contract. 
    The Cuban opinion of Cuba on the Guantánamo Prison is not positive. The Cuban government feels annoyed that they are only informed, but not consulted on the U.S. government plans to relocate prisoners from Afghanistan to the U.S. Guantánamo Bay Naval Base (Cuba y los derechos humanos, 2005, “Guantánamo Naval Base” section, para. 3). After word came out about violations, the Cuban Ministry of Foreign Affairs made the statement that Cuba condemns U.S. actions and wants to stop these at Cuban territory. The ministry called in a diplomatic note to U.S. governmental bodies to stop the violations of human rights in Guantánamo Bay prison. The Ministry is of the opinion that Guantánamo Bay, partly used as prison, is in violation with “numerous instruments of international law and international humanitarian law” (Cuba y los derechos humanos, 2005, “Official Statements and Editorials” section, para. 2). 

    Until today no action has been taken against Guantánamo Bay prison by Cuban organisations or their dictator, Fidel Castro, despite their statements in the document ‘The illegal United States Naval Base’. Although, one of the earlier Cuban governmental reactions to get rid of the U.S. presence was cutting off of the naval base water supplies. This has made it necessary for the United States to make the base completely self sufficient. Cuba still is not willing to supply water or other supplies to the base. At many opportunities, the Cuban authorities have declared they will not accept any other negotiation concerning the illegally occupied territory unless the unconditional withdrawal of the foreign troops quartered there. With similar seriousness, the Cuban government has ratified that they will not try to recover its legitimate rights by force and will patiently wait until justice prevails (Cuba y los derechos humanos, n.d., “Guantánamo Naval Base” section, para. 5). Since Cuba claims that they are not willing to intervene in Guantánamo Bay prison to stop its practices, they shall have to accept the presence of U.S. forces and cope with U.S. behaviour on their grounds.
2.5
Conclusion


There are four historic documents which were of importance in the development process of the Guantánamo Bay Naval base and prison. The first document is the Platt Amendment which gave the U.S. the right to intervene in Cuban issues for the purpose of guarding its independence. The second and third are the 1903 lease agreement and lease contract between the United States and Cuba, these documents were approved and signed by both governments. Due to the agreements the U.S. was allowed to lease land for coaling and mining and for a naval base, although other use was not allowed. The fourth document was a treaty framed in 1934 by the U.S. government and Cuba. It stated that the lease would stay in effect as long as U.S. forces remained at the naval station.    

    The main question whether the founding of the U.S. Guantánamo Bay Naval Base based on legal grounds, can be answered in two ways. The United States will say ‘yes’, but Cuba on the other hand will answer with ‘no’. The U.S. government had its reasons to start leasing Cuban land and housing prisoners at the base. According to them the legal ground of their stay at Guantánamo Bay is principally based on the 1898 Platt Amendment. They are sticking to the existing conditions of the lease contracts, now older then a century. However, one might conclude that when the U.S. started to use the ground for other purposes, this was contrary to the contract and is illegal. 
    The Cuban view on the problem is the opposite. Many times they have made clear not to agree on the presence of U.S. at Cuban ground. The Cuban opinion of the U.S. government is not very positive because of various reasons: the existence of the Platt Amendment of 1898, the interventions by the U.S. administration and finally the many U.S. military interventions in the past century. Cuban 

(Non-)Governmental Organizations claim that the Platt Amendment is an illegal document, though Cuban authorities assented to the lease when signing it in 1903. The current president, Fidel Castro has refused to acknowledge the U.S. Naval Base.

    The signed lease contracts and the 1934 treaty updating the lease, are legal documents and the U.S. vested right is to stay at Guantánamo Bay prison. However, when putting all the protests and criticism by Cuban and other sources together, one can only conclude that these contracts are only positive on the side of the United States. When reading the Platt Amendment and the lease documents, it is clear that the Cuban government that signed these agreements was under strong political and military pressure. After all, by signing these agreements Cuba agreed not to be a fully independent state. All U.S. interventions were caused because they did not agree with the manner the Cubans dealt with their newly obtained independence. This can be seen as an aggressive form of control by the U.S. government.  
    The first detainees were transferred to the Base in January, 2002. From the beginning it is claimed that the treatment of these prisoners was not normal. An U.S. governmental member declared that the “Conditions are humane, and consistent with the Geneva Conventions, for most part” (Eaton, 2006), aiming at the living conditions of detainees at Guantánamo Bay prison. In the following chapter these contradictory statements will be explored further. 

3
Torture and ill-treatment






3.1 
Introduction
Does the United States violate international legal obligations by committing torture and ill-treatment at Guantánamo Bay prison? To be able to answer this question one needs background information on the laws protecting mankind from torture and ill-treatment. Therefore the distinctions between two bodies of law, namely international humanitarian law and international human rights, will be laid out. Special attention will be given to the establishment of international humanitarian law and the Geneva Conventions. Another issues in this context is the notion of torture, why is torture bad and what is the impact of torture on the victim? After it is clear what torture is, an overview of the actual situation of Guantánamo Bay prison is given, that is to say where the prisoners live, how they are treated and how the prisoners arrived at Guantánamo Bay prison. Finally, laws applicable to the question whether the United States violate national legal obligations by committing torture and ill-treatment, will be dealt with. 
3.2
International Obligations and Standards


Which principles of international law apply to the question if the United States violate international obligations by committing torture and ill-treatment at Guantánamo Bay? To examine U.S. policy and behaviour at Guantánamo various standards are put down, divided in two bodies of law, namely international humanitarian law (IHL) and international human rights law (IHRL). Humanitarian law and human rights are two different but complementary bodies of law. Both are written to protect individuals from arbitrary action and abuse. Where IHRL applies in times of war and peace, IHL only applies in times of war. Both will be explained and especially one important subject of IHL, the Geneva Conventions, will be explored deeper. 
3.2.1
International Human Rights Law
International human rights law deals with the aspects of life during peacetime, as the freedom of press, the right to assembly, to vote and to strike. Human rights are binding for governments in their relations with individuals and apply at all times, that is to say during armed conflict and during peacetime (Advisory Service on International Humanitarian Law, 2003, “When are they applicable” section, para. 3). One of the most important international human right law documents is the Universal Declaration of Human Rights. This official statement was written by the General Assembly of the United Nations in 1948, as a common standard of achievement for all people and nations. Among other things it deals with the treatment of prisoners, it states that no one should be arrested, put in detention or banished for no reason. The declaration demands further in article 5 that “no one shall be subjected to torture or to cruel, inhuman or degrading treatment or punishment” (United Nations, 1948, the Universal Declaration of Human Rights, art.5).

    The United Nations Convention against torture and other Cruel, Inhuman or Degrading Treatment or Punishment of 1984 is another example of IHRL.
 This is a formal agreement laying down rules against torture. The United States respects this rule of law and ratified it on the 21st of October 1994. Although they are the only country with a notification prior to the ratification to the effect that: “[...] nothing in this Convention requires or authorizes legislation, or other action, by the United States of America prohibited by the Constitution of the United States as interpreted by the United States” (Convention against Torture and Other Cruel, Inhuman or Degrading Treatment and Punishment, 1987, United Nations, “Note” section, no.12).
    The International Covenant on Civil and Political Rights
 is one of the international human rights law main treaties and came into force on the 23rd of March 1976. The covenant is binding for governments who ratified it and applies at all times; prisoners are protected under this treaty even if a war is over. The U.S. has ratified the covenant in June 1992. The covenants starting point is that all rights derive from the inherent dignity of mankind (United Nations, 1976, International Covenant on Civil and Political Rights, “Preamble” section, para. 3). Article 7 of the ICCPR states that “no one shall be subjected to torture or to cruel, inhuman or degrading treatment or punishment […]”. Furthermore is laid down in article 10 that all persons deprived of their liberty shall be treated with humanity and with respect for the inherent dignity of the human person (United Nations, 1976, International Covenant on Civil and Political Rights, art.10, sub.1).
    Also the U.N. Standard Minimum Rules for the Treatment of Prisoners
 is an international human rights law document. The rules which apply to torture and ill-treatment are various. In article 17 is laid down that clothing may not be degrading or humiliating. Not allowed as punishments for disciplinary offences are corporal punishment, punishment by placing in a dark cell, and all other cruel, inhuman or degrading punishments. Before punishment by close confinement or reduction of diet are allowed to  be used, a medical officer has to examine the prisoner and certify that the prisoner is fit to sustain it. Also instruments of restraint such as handcuffs, chains, irons and strait-jacket are not allowed for use as a punishment (United Nations, 1977, Standard Minimum Rules for the Treatment of Prisoners, art.33). 

3.2.2
International Humanitarian Law

During an armed conflict all parties are bound to international humanitarian law (Advisory Service on International Humanitarian Law, 2003, “When are they applicable” section, para. 1). The founding of IHL is based on the idea that war is horror and people should be protected from it. Therefore the creation of the International Committee of the Red Cross in February 1863, was an important turning point in the change of the rules of war. The question which has led to the founding of the Red Cross was asked by Henry Dunant, a humanitarian and writer (1828-1910) after one of many wars in 1862: “Would it not be possible, in time of peace and quiet, to form relief societies for the purpose of having care given to the wounded in wartime by zealous, devoted and thoroughly qualified volunteers?” (International Committee of the Red Cross, 2004, “History” section, para. 3).  

    The International Committee of the Red Cross was founded as an independent, neutral organization which intended to provide humanitarian protection and assistance for victims of war. Following the ICRC establishment was the signing of the ‘Geneva Convention for the Amelioration of the Condition of the Wounded in Armies in the Field’. This first Geneva Convention was established during the 1864 Diplomatic Conference, which was prompted by the five founding members of the ICRC. It was attended by 16 states who adopted the multilateral Geneva Convention. This convention was a melting together of written and unwritten laws, principles, and customs of war, and laid the foundations for contemporary humanitarian law.

    International humanitarian law is a whole system of legal safeguards that cover the way wars should be fought and the protection of individuals who do not take part in fighting (International Committee of the Red Cross, 2006, “The Geneva Conventions” section, para. 2). IHL prohibits torture and other forms of ill-treatment at all times and it demands that detainees are treated according to the rules and principles of IHL and other international standards. The basic rule or principle of IHL in armed conflict which applies to torture is the following: 

“Everyone shall be entitled to benefit from fundamental judicial guarantees. No one shall be held responsible for an act he has not committed. No one shall be subjected to physical or mental torture, corporal punishment or cruel or degrading treatment” (Basic rules of the Geneva Conventions and their Additional Protocols, 1988, “Summary: Basic rules of international humanitarian law in armed conflicts” section, no.5).

3.2.2.1
The Geneva Conventions

Characteristics of the 1894 convention were at first, the creation of written rules of universal scope to protect the victims of conflicts and secondly, its multilateral nature, i.e. the convention is open for participations to all states. The third characteristic was the obligation to extend care without discrimination to wounded and sick military personnel. The final characteristic was the respect for and the marking of medical personnel, transports and equipment by using an emblem: the red cross on a white background (Basic rules of the Geneva Conventions and their Additional Protocols, 1988, “Summary: Basic rules of international humanitarian law in armed conflicts” section, no.3).
    The care for wounded soldiers was the exclusive content of the Geneva Convention of 1864. To cover warfare at sea and prisoners of war the content of the law was changed in 1949. The four Geneva Conventions of 1949 and their Additional Protocols are the main formal written agreements within international humanitarian law. The construction of the Geneva Conventions and their Additional Protocols after revising and expanding in 1949 are as follows: 

Convention I; amelioration of the Condition of the Wounded and Sick in Armed Forces in the Field.

Convention II; amelioration of the Condition of Wounded, Sick and Shipwrecked Members of Armed Forces at Sea.

Convention III; the Treatment of Prisoners of War.

Convention IV; protection of Civilian Persons in Time of War.

The safeguarding of detained combatants and civilians is laid down in article 13 of the third convention and article 27 of the fourth convention: prisoners and protected persons must be humanely treated and protected at all times. Article 17 of the third and article 31 of the fourth convention state that detainees can be questioned, but any form of “physical or mental coercion” is prohibited. 

    Article 3, section 2, part (a) of the third convention prohibits violence to life and person, in particular murder of all kinds, mutilation, cruel treatment and torture; and part (c) prohibits outrages upon personal dignity, in particular, humiliating and degrading treatment. The torture or inhuman treatment of prisoners of war or protected persons are grave breaches of the Geneva Conventions, and treated as if they were war crimes. Grave breaches include wilful killing, torture or inhuman treatment. War crimes create an obligation on any state to prosecute the alleged perpetrators or turn them over to another state for prosecution (Human Rights Watch, 2004, “International Humanitarian Law and the Geneva Conventions” section, para. 2). It does not matter where the victim or the perpetrator come from, nor where the act is committed.

    The convention lays down rules for the solving of humanitarian problems which arise from international or non-international armed conflicts. Only states can take part in international treaties, and 194 states have consented to be bound by the Geneva Conventions (International Committee of the Red Cross, 2006, “The Geneva Conventions” section, para. 5). 

In 1977 two Additional Protocols were added: 

Protocol I; international conflicts 

Protocol II; non-international conflicts

In 2005 Additional Protocol III was adopted: 

Protocol III; additional distinctive emblem. 

3.2.3
Definition of Torture and Ill-Treatment

The first article of the United Nations Convention Against Torture of 1984, provides a definition of torture that is considered customary: ‘For the purposes of this Convention, the term “torture” means any act by which severe pain or suffering, whether physical or mental, is intentionally inflicted on a person for such purposes as obtaining from him or a third person information or a confession, punishing him for an act he or a third person has committed or is suspected of having committed, or intimidating or coercing him or a third person, or for any reason based on discrimination of any kind, when such pain or suffering is inflicted by or at the instigation of or with the consent or acquiescence of a public official or other person acting in an official capacity. It does not include pain or suffering arising only from, inherent in or incidental to lawful sanctions’
. In the first article of the 1975 U.N. Declaration on the Protection of All Persons from Being Subjected to Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment torture is defined similarly.
    The International Committee of the Red Cross uses the broad term "ill-treatment" to cover both torture and other methods of abuse which are prohibited by international law. This includes inhuman, cruel, humiliating, and degrading treatment, as well as the outrages upon personal dignity and finally physical or moral coercion. The legal difference between torture and other forms of ill treatment lies in the level of severity of pain or suffering imposed. Additionally, the act of torture needs a reason, e.g.  to obtain information. The various terms used by the ICRC to refer to different forms of ill treatment or infliction of pain are explained as follows (International Committee of the Red Cross, 2005, What is the definition of torture and ill treatment?, “Frequently asked questions” section, para. 6):

Torture; existence of a specific purpose plus intentional infliction of severe suffering or pain;

Cruel or inhuman treatment; no specific purpose, significant level of suffering or pain inflicted;

Outrages upon personal dignity; no specific purpose, significant level of humiliation or degradation. 
3.3
The Arrival of Prisoners at Guantánamo Bay Prison

Now more then five years ago, in January 2002, the first prisoners arrived at Guantánamo Prison. Prisoners do not arrive at Guantánamo through the usual way after conviction in court. Generally they are not just arrested after being caught in an act of crime. Only 5 percent of the prisoners was captured by United States forces. The largest part of them, which is 95 percent, has taken a different route.    

    Brent Mickum, the attorney of two United Kingdom residents who are both imprisoned in Guantánamo Bay prison,
 says that ‘the vast majority of the prisoners at Guantánamo were turned over to the Americans in exchange for large bounties paid for by the U.S.’ (Mickum, 2007, para. 2) This is confirmed by investigations of the Non Governmental Organisation Human Rights Watch, which says that many of the current detainees were captured by bounty hunters and sold to the U.S. The two clients of attorney Mickum were captured because the British Intelligence MI5 tipped off the CIA, describing them as Islamic terrorists (Mickum, 2007, para. 4). 

    P. Sabin Willet, of Bingham McCutchen lawyers, is the counsel of Uighurs imprisoned in Guantánamo Bay prison. During an interview he told that these ethnic Muslims from China are used as pawns in a chess game between China and the United States (Tromp, 2007, “Gevangen Oeigoeren […]” section, para. 2). A deal was made between these two countries so China would not object against an U.N. Resolution against Saddam Hussain
 as long as the U.S. would mark the Uighurs as terrorists (Tromp, 2007, “Gevangen Oeigoeren […]” section, para. 2). The Uighurs would never have set foot in Iraq or Afghanistan, however they were denounced by Pakistan bounty hunters. In this case this example is used to show that it is not impossible that innocent people are detained at Guantánamo Bay prison. Most shocking counsel Willet found his last visit to his clients in February 2007. It seemed that some of his clients had lost their will to live. Willet says that, at the first place, it is the duty of American lawyers to give legal assistance to the prisoners at Guantánamo Bay (Tromp, 2007, para. 12). 

    On 22 September 2004 the last prisoners from Afghanistan were transported to Guantánamo Bay prison. Since that day no new captives have arrived. Today, around 400 men remain in custody at Guantánamo (Human Rights Watch, 2007, “Info by country” section, para. 2). In the following section the structure of the Guantánamo Bay prison camps will be explained, as well as the actual situation of the prisoners’ living conditions in Guantánamo Bay prison. 
3.3.1
Structure of Guantánamo Bay Prison

Guantánamo Bay prison is structured into various camps; Camp Delta, Camp Iguana and facilities where staff and Joint Task Force personnel is housed. Prisoners start in Camp X-Ray, a temporary high security prison were detainees are kept in fence-cages and allowed five minutes of exercise weekly. At a certain stage the prisoners are transferred to Camp Delta. Camp Delta is made up of seven detention camps: camp one till six and camp Echo. The first three are maximum security prisons where prisoners live in solitary confinement. Camp three is the first centre of Camp Delta were detainees arrive and are kept under the highest level of security. They are only allowed 1,5 hours of exercise a week, they wear orange jumpsuits and have to ask for the right amount of toilet paper. When detainees cooperate with the staff they are transferred to camp two. The only difference with camp three is that some comfort items are given, such as shampoo and a soft plastic pen which cannot be used a s a weapon (Military, 2006, “Camp 2” section, para. 1).

    Prisoners transferred to camp one are given a few comfort items: a finger toothbrush, toothpaste, soap, shampoo, cotton underwear, a shirt, pants and shorts. They can meet and exercise with one other prisoner and are allowed to have showers. With 34 % of the total detainees, camp four has the highest occupation level. This is a medium secured facility where prisoners wear white uniforms and are allowed to interact with other prisoners, e.g. to play team sports (Military, 2006, “Camp 4” section, para. 3). Detainees receive a mattress at their beds, a locker, writing materials, a full roll of toilet paper, they can drink water around the clock, have access to the exercise area 7 hours a day and are allowed supplementary food items. Camp five is a concrete and steel detention block designed on the model of United States Miami Correctional Facility in Bunker Hill, Indiana. Those who are considered as most dangerous are kept here, it is controlled by touch screen computers and has camera surveillance 24-hours a day (Military, 2006, “Camp 1” section, para. 1). In the final camp, Camp Echo, detainees are granted to meet with their lawyers and to receive visits of the International Committee of the Red Cross. 

    Camp Iguana is a lower security prison for juvenile prisoners who are 13 to 15 years old. However, after the International Committee of the Red Cross found out that twelve year old children were detained at the naval base, they entered into negotiations with the U.S. and the three detainees were set free in January 2004. The prisons are described as excessively harsh by the United Nations Committee against Torture
 (Amnesty International USA, 2005, “chapter 12” section, para. 36). 
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3.3.2
Described Violations at Guantánamo Bay 

In the daily news descriptions of treatment of prisoners at Guantánamo Bay have been given, also accusations of torturous practices have been uttered. To be sure if United States actions fall under the definition of torture or ill-treatment the accusations have to be judged by the judicial norms of torture which were described in § 3.2.4. Firstly, a description is given of the U.S. policy on torture and secondly, on the actual situation of the prisoners’ treatment at Guantánamo Bay prison. Finally, the various definitions of torture and ill-treatment will be linked with the treatment of prisoners.

3.3.2.1
General Means of Torture and Ill-Treatment by the U.S. Government

After a long period of research, Alfred McCoy, professor of History at the University of Wisconsin-Madison, can say that the torture techniques of the CIA were constantly under development over the past 50 years (Wolff, 2006, para. 1). In the period of 1950 to 1962 CIA research lead to a new method of torture that was psychological and not physical; the so called ‘no touch torture’(McCoy, 2004, para. 2). In 1963, in the “Kubark Counterintelligence Manual”, these techniques were codified. Professor McCoy writes that Guantánamo Bay and the Iraqi Abu Ghraib prison are not the first prisons where torture techniques have been used by the United States. Apparently the method was already disseminated to police in Central and South America. The ‘no touch torture’ consists of two stages. Firstly, the subject is disoriented by the interrogators by for example hooding and deprivation of sleep. In the second stage the victim is made felt responsible for his own suffering, and capitulates to the interrogators power. This form of torture leaves deep psychological scars on both the victim and the interrogator. The expanded ego of the interrogator can lead to escalating cruelty and emotional problems while the victim needs a long lasting treatment to recover from trauma (McCoy, 2004, para. 7). This description of professor McCoy was based on general United States actions. 

    Now the subject will be narrowed down and the specific treatment by U.S. forces of prisoners at Guantánamo Bay prison will be looked at. 

3.3.2.2
Treatment of detainees at Guantánamo Bay Prison

Torture is seen as serious business, especially by torturers for whom torture is a necessary means in extreme circumstances. Examples of extreme circumstances are the “ticking bomb” scenario or the “survival of the State” (International Committee of the Red Cross, 2005, International Review of the Red Cross Theme: Detention, “International review” section, para. 4). For torturers almost any measure is authorized for the protection of their society; “special rules” are being made for “special situations”, (International Committee of the Red Cross, 2005, International Review of the Red Cross Theme: Detention, “International review” section, para. 5) and the fight against international terrorism is an extreme situation for the U.S government.

    The following quote is taken from the book ‘A Question of torture: CIA interrogation from the Cold War to the War on Terror’, written by professor Alfred McCoy. “The Guantánamo interrogators stiffened the psychological assault by exploring Arab “cultural sensitivity” to sexuality, gender identity, and fear of dogs. General Miller also formed behaviour science consultation teams of military psychologists who probed each detainee for individual phobias, such as fear of dark or attachment to mother. Through this total three-phase attack on sensory receptors, cultural identity, and individual psyche, Guantánamo perfected the CIA’s psychological paradigm.” (Mickum, 2007, para. 17)

    This quote is given to show that the U.S. treatment of detainees might be a policy and not a casualness within Guantánamo Bay prison. The methods of torture were developed for a specific purpose and used to obtain information from detainees. In Guantánamo Bay there seem to be two forms of abuse, namely physical abuse and psychological abuse or subtle abuse (McCoy, 2004, para. 2). Both forms of abuse are put into practice through a wide range of techniques.   

    Based on statements by three British ex-detainees of Guantánamo Bay, the so called “Tipton three”
, they and other prisoners have been questioned in wooden interrogation cabins by CIA, FBI and United States military interrogators in Camp Delta. Furthermore, they stated that, as a punishment, isolation cells were used, which function to ‘break’ a person. Which means that one loses one’s psychological balance and mind. Another ex-detainee of Guantánamo, an United Kingdom citizen Richard Belmar, said that his experiences in the prison were so bad that he is not able to talk about them. 

    Based on his clients statements and their court proceedings, attorney Brent Mickum
 says that his clients are imprisoned falsely and have been tortured and ill-treated since their arrival at Guantánamo. The following enumeration puts down examples of the clients’ statements on their treatment by the U.S. forces:

Physical abuses; extreme temperature changes; use of stress positions; beatings; short-shackling (shackling a detainee to a hook in the floor to limit movement (Cage, 2006, para. 16)); chaining to the wall and shackled in leg irons; starvation.

Subtle abuses; isolation; no communication to outside world; constant bright light in cells; encasement to total darkness; hooding (putting a cap or sack on the prisoners head to disorientate the subject); sleep and food deprivation; constant loud music, noise and yelling; death threats to family members; lack of drinkable water (Mickum, 2007, para. 6).

When taking into effect the various examples of the U.S. forces’ treatment of prisoners in reference to the U.N. Convention against Torture custom definition of torture (as described in § 3.2.4) one notices that these physical and mental abuses can be judged as torturous acts as long as they are intentionally inflicted for intimidation by persons acting in official capacity. One can count acts with no specific purpose causing pain as cruel or inhuman treatment; based on the ICRC terms. When humiliation or degradation is caused one can speak of outrage upon personal dignity. 
   It is not possible to state whether all acts are executed with the intention to obtain information; therefore it is difficult to judge whether the physical and subtle mentioned abuses can be counted as torture or inhuman treatment; although, both violate international law. In the following paragraph this will be explained more extensively.  
3.4
Does the United States Violate International Obligations

A statement of the U.S. administration on their own policy included in the report is that “in fighting terrorism, the U.S. remains committed to respecting the rule of law, including the U.S. Constitution, federal statutes, and international treaty obligations, including the Torture Convention”
. The U.S. is opposed to the use and practice of torture and say they believe that nothing justifies its use. However, they suggest that practices that only amount to cruel, inhuman or degrading can be tolerated. This way the use of torture could be tolerated by the U.S. government. Afterwards a marked refusal by members of the U.S. administration followed to admit that ‘torture’ by U.S. forces has occurred in the ‘war on terror’(Amnesty International USA, 2005, “chapter 12” section, para. 3).  Although the U.S. prefer to describe the violations by the term abuse, because the administration insists that abuses were aberrational rather than systematic (Amnesty International USA, 2005, “chapter 12” section, para. 3). 

    One of Amnesty International core businesses is to agitate for the closure of Guantánamo Bay prison. For this purpose Amnesty started investigations and finished a report on the subject in 2005: ‘United States of America. Guantánamo and beyond: The continuing pursuit of unchecked power’. One of their findings is that “the U.S. administration sought to narrow the definition of torture”. Amnesty does not agree and writes in their report that “Guantánamo Bay has become a symbol of the U.S. administration’s refusal to put human rights and the rule of law at heart of its response to the atrocities of 11 September 2001. Guantánamo is synonymous to U.S. executive’s pursuit of unfettered power and denies systematically the human dignity and resorts cruel, inhuman or degrading treatment” (Amnesty International USA, 2005, “chapter 17” section, para. 2). 

    Some international human rights treaties permit governments derogation from certain rights when this is proportional to the crisis at hand (Advisory Service on International Humanitarian Law, 2003, “When are they applicable” section, para. 3). However, this does not count for certain human rights, such as the prohibition of torture and other forms of inhuman treatment. The act of torture is not legally untouchable for no reason. The impact on detainee and interrogator is enormous. The question if a detainee ever “gets over” having been tortured might be answered by Jean Amery, an Austrian philosopher who was imprisoned in a Nazi concentration camp. He said it as follows; “Anyone who has been tortured remains tortured. Anyone who has suffered torture never again will be at ease in the world […] faith in humanity, already cracked by the first slap in the face, then demolished by torture is never acquired again”(TASSC, 2006, “Does one ever “get over” having been tortured?” section, para. 1).
    The Universal Declaration of Human Rights states in article 9 that no one should be arrested, put in detention or banished for no reason; however, the Uighurs who would never have set foot in Iraq or Afghanistan, were imprisoned in Guantánamo being marked as terrorists. The U.N. Standard Minimum Rules for the Treatment of Prisoners should be related to the thesis whether the U.S. violates international obligations and standards in relation to torture and ill-treatment. In article 17 is laid down that clothing may not be degrading or humiliating; prisoners in Guantánamo Bay prison have to wear orange or white jumpsuits, although these cannot be counted as humiliating. The U.S. forces put detainees in isolation cells, while punishment by placing in a dark cell is forbidden in article 31 of the U.N. rules for the treatment of prisoners. Article 33 of the same minimum rules is lays down that handcuffs, chains and irons are not allowed for use as a punishment; the U.S. forces in Guantánamo use hooks in the floor to shackle detainees to the floor or to the wall. Making detainees ask for their basic needs: like toilet paper, not allowing them showers or comfortable bedding, cannot be counted as treatment with humanity and with respect for the ‘inherent dignity of the human person’ as stated in article 10 of the ICCPR. One can interpreted the giving of comfort items and the transferring of prisoners to better camps after ‘cooperation’ with the Guantánamo Bay staff as a system to create attachment of the detainees to their guards. Although the living conditions in the detention camps seem harsh, according to the definition of torture these are not unlawful, because no pain is inflicted by withholding comfort items.

    Also grave breaches of the Geneva Conventions have taken place at Guantánamo Bay prison; since article 17 of the third convention that no one shall be subjected to physical or mental torture, corporal punishment or cruel or degrading treatment is not kept by U.S. forces. The treatment of detainees often seems to inflict pain or suffering: physical and mental. These acts are inflicted by persons acting in lawful capacity, mostly with the reason to obtain information. 

    In the following section the U.S. own standards and obligations in the area of torture and ill-treatment are put down, since it is interesting to study how the U.S. national standards are dealt with in Guantánamo Bay prison.   
3.5
United States National Obligations and Standards 

Most of the United States national standards which are applicable to the issue of their supposed actions of ill-treatment and torture of prisoners, are formal laws and sets of rules laid down in Acts, Codes or Conventions. The articles 77 to 134 of the American Uniform Code of Military Justice provide that military personnel who mistreat prisoners can be prosecuted by a court-martial. The War Crimes Act of 1996, 18 U.S.C. 2441
 makes the prosecution possible of U.S. nationals and others present in the U.S. who, committed or attempted to commit torture outside the U.S. In paragraph 2340A, torture is defined as an “act committed by a person acting under the colour of law specifically intended to inflict severe physical or mental pain or suffering upon another person within his custody or physical control”.

    When a person is found guilty of an act of torture, he can be incarcerated for up to 20 years or receive the death penalty if the torture resulted in the victim’s death (Human Rights Watch, 2004, “U.S. Law” section, para. 4). It is an official federal law which puts down that war crimes are grave breaches of the Geneva Conventions. The violations of international standards and obligations, as established in the previous paragraph, reflect on U.S. national law. Torturous acts as described in international law are forbidden as well in U.S. national law. The War Crimes Act includes violations of common article 3 to the Geneva Conventions, which prohibits “violence to life and person, in particular murder of all kinds, mutilation, cruel treatment and torture, …outrages upon personal dignity, in particular humiliating and degrading treatment (Human Rights Watch, 2004, “US Law” section, para. 3). 

    No U.S. military agent has been prosecuted for torturous practices or war crimes at Guantánamo Bay under the U.S. Anti Torture Act (Amnesty International USA, 2005, “chapter 12” section, para. 59). That not a single U.S. agent has been charged with war crimes or torture under U.S. law makes Human Rights Watch angry, since those responsible should be charged or held accountable for their actions.
3.6
Conclusion 

If we believe the information provided by human rights organisations, (Non-)Governmental Organisations and the detainees’ statements, is the actual situation in Guantánamo Bay prison not very pleasant. The prisoners live in camps where they do not have access to comfort items and where they are subject to torture, ill, and inhuman treatment. The detainees arrived at the prison between January 2002 and September 2004 through various routes. Some were handed over to the United States by bounty hunters, while others seem to be captured by arbitrariness by the U.S. violating article 5 of the Universal Declaration of Human Rights: no one should be arrested or put in detention for no reason. 

    First, the U.S. tried to touch the inviolability of the human rights prohibition of torture or cruel, inhuman or degrading treatment or punishment, by claiming that torture is justified in certain situations and that the prohibition of torture has no absolute character. To back this up the U.S. developed legal justifications for their use of torture against prisoners. Their argument is that limited use of torture might extract information of a subject which otherwise would not be obtained. This obtained information from the subject would enhance public safety (International Committee of the Red Cross, 2005, Torture: the ultimate abuse of human rights?, “IHL and human rights” section, para. 7), and could prevent acts of terrorism. However, how is one to know that the one submitted to torture is in the possession of the desired information?
    “In fighting terrorism, the U.S. remains committed to respecting the rule of law, including the U.S. Constitution, federal statutes, and international treaty obligations, including the Torture Convention” said the U.S. administration (Amnesty International USA, 2005, “summary” section, para. 18). The U.S. claims that torture is not used by U.S. forces in Guantánamo because they describe the acts as ‘abuses’. Abuse is not committed, according to U.S. policy; however, it occasionally happens. With pictures and testimonials it has been proven that in the Iraqi Abu Ghraib prison torturous acts were committed by U.S. guards
, this is no proof that the same acts take place at Guantánamo; however, from testimonials of (ex-)detainees is clear that the U.S. uses techniques which cause suffering and pain. Apart from interrogation cabins and isolation cells the U.S. government uses hooding and other forms of physical and mental torture at Guantánamo Bay prison. According to the U.N. customary definition of torture these acts are defined as torture and inhuman treatment, violating article 5 of the Universal Declaration of Human Rights.  

    The issue that no military agent has been prosecuted for torturous practices at Guantánamo Bay on the legal basis of the U.S. Anti Torture Act, is definitively a violation of this act. According to Human Rights Watch those responsible for torturous acts should be charged or held accountable for it. Not only should they be accountable for their actions, the act is an U.S. federal law and should be obliged by its government. However, according to this law the one who ordered the act of torture should be prosecuted too, and this might be a problem since the transgressors are surely government members. For this purpose Amnesty International wants a special counsel appointed, to conduct a criminal investigation into members of the U.S. administration involved in crimes in the war of terror.
     The opinions of the different actors show that torture is seen as a condemnable practice. Not only acts of torture and inhuman or ill-treatment are subject to controversy. Also the treatment of prisoners of war at Guantánamo Bay is an issue which should be looked at to discover supposed violations by the U.S. government. Therefore, this is the theme of the following chapter. 

4
The Lack of Access to Justice for Guantánamo Bay Prisoners
4.1
Introduction

The United States policy with regard to the treatment of prisoners in Guantánamo Bay is subject to controversy. The U.S. administration claims that their Guantánamo Bay policy is in line with the Geneva Conventions and other standards of international law; however, other parties say that the U.S. administration takes no notice of the Geneva Conventions. Does the U.S. violate international standards or obligations in their treatment of prisoners at the Guantánamo Bay prison? To give an answer to this question, the terms prisoner of war and enemy combatants are explained. Although, first the U.S. justification of its own policy and the U.S. behaviour which has led to the global criticism will be discussed. And second, the relevant international obligations on imprisonment and prisoners of war will be explored, along with the protection of combatants laid down by international law.

4.2
United States` Actions and Justifications of Guantánamo Bay 

The location for the Guantánamo Bay prison was chosen late 2001 after an investigation of the U.S. Justice Department, which claimed that no United States Federal Court could properly entertain appeals from detainees at this U.S. naval base (Amnesty International USA, 2005, “summary” section, para. 1). The terrorist suspects from the U.S. war on terror were placed in Guantánamo Bay prison without knowing the reason of their detention, nor did they have access to a lawyer. The evidence on which their detention is based has been kept secret, which makes a defence against accusations very difficult. It was also unknown how many prisoners were kept and what their nationalities were. The International Committee of the Red Cross confirms this by saying that U.S. detainees are held without being granted access to a judge or without being charged. This violates established values and principles of law (International Committee of the Red Cross, 2005, International Review of the Red Cross Theme: Detention, “International review” section, para. 6).

    In the Rasul vs. Bush Case in July 2004, the U.S. Supreme Court ruled that federal courts do have jurisdiction to hear appeals from foreign nationals who are detained in Guantánamo Bay. The primary reason for the ruling was that although the U.S. do not have the sovereignty, they have the exclusive control in the area. After this ruling, the Combatant Status Review Tribunals (CSRT) were set up to exceed whatever process was due for these detainees (Amnesty International USA, 2005, “summary” section, para. 7). A CSRT consist of a panel of three military officers who determine whether detainees are actually ‘enemy combatants’. In January, 2005 an U.S. federal judge found that the CSRT processes were unlawful, since they did not have a judicial basis. However, the U.S. government briefed the U.S. Court of Appeals that this opinion should be overturned and these processes should be accepted as a substitute for judicial review.

    In 2006 the U.S. Congress adopted the Military Commissions Act (MCA), which made it possible to convict Guantánamo detainees as long as they were unlawful enemy combatants; this Act also takes away the detainees’ right to challenge their treatment. The MCA revokes the right to habeas corpus for anyone detained at Guantánamo Bay, and those labelled as ‘enemy combatant’. Implied by the U.S. government is the right to determine whether somebody is an enemy combatant reserved to the military judgement and the executive branch, because of their competence.

    Access of detainees to justice and fair trial is an important issue in the U.S. Supreme and federal courts. This is closely related to the question whether the U.S. executive branch can decide for itself who are unlawful enemy combatants or prisoners of war. Does the U.S. government derive advantage when the prisoners of Guantánamo Bay are labelled as unlawful enemy combatants? This might become clear when the status of a prisoner of war is compared to that of an enemy combatant.  
4.3
Prisoner of War or Enemy Combatant

What are prisoners of war (POW) and enemy combatants (EC)? The International Committee of the Red Cross (ICRC) say that members of the armed forces of a state, engaged in an international armed conflict or of an associated militia who is captured by the enemy is entitled to the prisoner of war status (International Committee of the Red Cross, 2005, The relevance of IHL in the context of terrorism, “Who is an enemy combatant?” section, para. 3). Furthermore is the term POW in the strictest sense only applied to members of regularly organized armed forces; however, by broader definition it has also included guerrillas, civilians who openly take up arms against an enemy, or non combatants associated with a military force (Encyclopædia Britannica, 2007, “prisoner of war” section, para. 1). 

    For the Geneva Convention for the Amelioration of the Condition of the Wounded and Sick
in Armed Forces in the Field, prisoners of war are persons who have fallen into the power of the enemy and belong to (a) armed forces of a party to the conflict as well as members of militias or volunteer corps forming part of such armed forces; or (b) other militias and members of other volunteer corps, including those of organized resistance movements, belonging to a party to the conflict and operating in or outside their own territory, even if this territory is occupied, […], as long as they are commanded by a person who is responsible for them; they have a fixed distinctive sign recognizable at a distance; they carry arms openly; and conduct their operations in accordance with the laws and customs of war (Geneva Convention for the Amelioration of the Condition of the Wounded and Sick in Armed Forces in the Field, 1950, art. 13).

    Generally an enemy combatant is a person who, either lawfully or unlawfully, takes part in hostilities for the opposing side in an international armed conflict. When no armed conflict takes place, the term EC has no meaning in international humanitarian law. When individuals are captured outside an armed conflict their actions and protection are subject to domestic law and human rights law (International Committee of the Red Cross, 2005, The relevance of IHL in the context of terrorism, “Who is an enemy combatant?” section, para. 6). 

4.3.1
Lawful and Unlawful Enemy Combatants

A distinction is made by the United States between a “lawful” and an “unlawful” enemy combatant. This was established by the U.S. Supreme Court in a 1942 law case
. The distinction was laid down since both are subject to capture and detention; however, unlawful combatants are described as “familiar examples of belligerents who are generally deemed not to be entitled to the status of prisoners of war”(Torres, 2003, “Criminal defendants, enemy combatants, or prisoners of war?” section, para. 3). If civilians directly engage in hostilities, they are considered “unlawful” or “unprivileged” combatants or belligerents (International Committee of the Red Cross, 2005, The relevance of IHL in the context of terrorism, “Who is a combatant?” section, para. 2).

    Lawful, or privileged, combatants may not be prosecuted for the taking part in hostilities as long as they respect international humanitarian law. When these persons are taken capture they are entitled to the prisoner of war status (International Committee of the Red Cross, 2005, The relevance of IHL in the context of terrorism, “Who is a combatant?” section, para. 1).

    In the U.S. Military Commissions Act (MCA) of 2006 is laid down that unlawful enemy combatants are (1) persons who were engaged in hostilities or who have purposefully and materially supported hostilities against the U.S. or its co-belligerents
 who are not lawful enemy combatants; or (2) persons who, before, on, or after the date of the enactment of the MCA of 2006, have been determined to be an unlawful enemy combatant by a Combatant Status Review Tribunal […] established under the authority of the President or the Secretary of Defence (Military Commissions Act, 2006, para. 948a, art.1).

    The description in the MCA of lawful enemy combatants is not that distinctive of the third GC definition of prisoners of war. A lawful EC is described as (a) a member of the regular forces of a state party engaged in hostilities against the United States; or (b) a member of a militia, volunteer corps, or organized resistance movement belonging to a state party engaged in such hostilities, which are under responsible command, wear a fixed distinctive sign recognizable at a distance, carry their arms openly, and abide by the law of war; or (c) a member of a regular armed force who professes allegiance to a government engaged in such hostilities, but not recognized by the United States (Military Commissions Act, 2006, para. 948a, art.2).

    Lawful and unlawful combatants can both be interned in war time, they also may be interrogated and prosecuted for war crimes by the detaining party, although both should be treated humanely by their enemy (International Committee of the Red Cross, 2005, The relevance of IHL in the context of terrorism, “Who is a combatant?” section, para. 3). The mayor difference between both seems to be that those labelled as an unlawful EC cannot be entitled to the status prisoner of war. The consequences of this distinction are laid down in international humanitarian law: with regard to protection, imprisonment and treatment. In the following paragraph these rules are further explored.  
4.4
International Standards and Obligations

International rules and standards not only exist to protect civilians, they also provide protection to combatants during (inter)national armed conflicts. The basic rule of international humanitarian law in armed conflicts which applies to prisoners of war is laid down by the ICRC in the following principle: “Captured combatants and civilians under the authority of an adverse party are entitled to respect for their lives, dignity, personal rights and convictions. They shall be protected against all acts of violence and reprisals. They shall have the right to correspond with their families and to receive relief”.

    The United Nations Standard Minimum Rules for the Treatment of Prisoners
 is also applicable in the case of (general) detainees’ defences. Next to rules on medical services, food and treatment, the rights of prisoners under arrest or awaiting trial are laid down; e.g. article 93, which states that ‘an untried prisoner shall be allowed to apply for free legal aid where such aid is available, and to receive visits from his legal adviser with a view to his defence and to prepare and hand to him confidential instructions’. 

4.4.1
The Geneva Conventions

Primarily the Geneva Conventions are the basis of international humanitarian law and fundamental for the treatment of prisoners of war. Especially the third and fourth convention; the treatment of prisoners of war and the protection of civilian persons in time of war. These conventions have to be examined to judge whether the United States government applies international obligations and standards correctly in the treatment of the Guantánamo Bay prisoners. The U.S. Supreme Court ruled in March 2007 that all prisoners in U.S. captivity must be treated in line with the Geneva Convention common article 3, which entered into force on 21 October 1950; the prohibition of humiliating and degrading treatment of prisoners (Mazetti, 2007, para. 7). 

    Article 130 of the third convention states that grave breaches of the convention are “wilful killing, torture or inhuman treatment, […], or wilfully depriving a prisoner of war of the rights of fair and regular trial prescribed in this Convention” (Geneva Convention relative to the Treatment of Prisoners of War, 1950, art.130). The protection and human treatment of humans at all times, protection from measures of reprisal, the right to medical attention and equal treatment by the detaining power without distinction based on race, nationality, religious belief or political opinions are important rules in the third convention (Geneva Convention relative to the Treatment of Prisoners of War, 1950, art.12 to art.16).
    As noted before differences exist in the legal protection lawful and unlawful combatants should receive in times of international conflict. A lawful enemy combatant has more rights than an unlawful enemy combatant. Since an unlawful EC is not entitled to the status prisoner of war he cannot apply to the third Geneva Convention. The unlawful EC may be prosecuted under domestic law for directly participating in hostilities and they may be interned for as long as they seem to be a serious security threat. An unlawful EC may also be prosecuted for war and other crimes and sentenced to terms exceeding the length of the conflict (International Committee of the Red Cross, 2005, The relevance of IHL in the context of terrorism, “Who is a combatant?” section, para. 3).

    What international obligations or standards do provide protection for unlawful enemy combatants? Their situation upon capture by the enemy is covered by the fourth Geneva Convention if they fulfil the nationality criteria and by the relevant provisions of the Additional Protocol I, if ratified by the detaining power (International Committee of the Red Cross, 2005, The relevance of IHL in the context of terrorism, Who is entitled to ‘prisoner of war’ status” section, para. 3). Persons not covered by either the third or the fourth convention in international armed conflict are entitled to the fundamental guarantees provided for by customary international law, as laid down in article 75 of Additional Protocol I, as well as by applicable domestic and human rights law. All these legal sources provide for rights of detainees in relation to treatment, conditions and due process of law.
    The third convention furthermore offers the possibility that an impartial humanitarian body, such as the International Committee of the Red Cross, may offer its services to the parties and prisoners in the conflict.

4.4.2
Function of the International Committee of the Red Cross 

The International Committee of the Red Cross’ officials visit detainees under certain arrangements, agreed upon decades ago by governments. In visiting prisons the ICRC monitors and discusses the treatment of detainees and their conditions of detention, in confidential dialogue with the detaining authorities (International Committee of the Red Cross, 2005, International Review of the Red Cross Theme: Detention, “International Review” section, para. 8). The findings have to be kept confidential and are only shared with the investigated government. Because of their neutrality and the secure treatment of findings, the ICRC can negotiate with many parties; however, this confidentiality and the failure of a punishment system in international humanitarian law, cause that states cannot be obliged to act upon the ICRC recommendations. The ICRC is an organization held in respect and normally its recommendations are respected. 
    The International Red Cross is the only organization, which has access to the prisoners at Guantánamo Bay and has been using this privilege by visiting the inmates regularly since 2002. No other organization is allowed to enter because the Pentagon decided that the ICRC is the only organization that needs access to the Guantánamo Bay prison. Before access to the detainees was finally granted to the ICRC, a long period of negotiating and discussion passed, because U.S. government was not very willing to let the ICRC enter the prison. 

4.4.3
Habeas Corpus

Human Rights Watch is an organisation that claims that the U.S. ignores the right of habeas corpus in Guantánamo Bay prison.  “The first order of business for the new U.S. Congress should be to restore the detainees’ right to habeas corpus,” the executive director of HRW, Kenneth Roth said, in response on the fifth anniversary of Guantánamo Bay prison. “Habeas corpus is a vital mechanism for preventing abuse of detainees and for the protection of people who shouldn’t be in detention.” (Human Rights Watch, 2007, “Info by country”section, para. 5)
    Traditionally habeas corpus was meant to review executive detention, this executive right is rejected by Anglo-American legal tradition and every other modern government without external review. The principle of the habeas corpus act is that no person should be deprived of freedom without due process of law (Answers.com, n.d., “Law Dictionary Habeas Corpus” section, para. 2). Generally habeas corpus is a response to imprisonment by the criminal justice system, however it might be used for other cases (Answers.com, n.d., “Political Dictionary Habeas corpus” section, para. 2).

    Habeas corpus is a court order directed by a judge to a person who is detaining another, to bring the detained in (Answers.com, n.d., “Political Dictionary Habeas corpus” section, para. 1). The neutral judge needs to determine the legality of the custody and to determine whether the detainment is in violation of a constitutional right (Answers.com, n.d., “Political Dictionary Habeas corpus” section, para. 2). The habeas corpus writ is not used to determine guilt or innocence, but the sole function is to release an individual from unlawful imprisonment and to make sure that the executive branch cannot hold people without reason. 

    How can habeas corpus be related to the question whether the U.S. violates international obligations at Guantánamo Bay prison? The habeas corpus act has been discussed since prisoners have been detained at Guantánamo Bay. The acts of the United States have caused such comments because they did not give prisoners the basics of rights, i.e. the prisoners` right to be released from unlawful imprisonment. Guantánamo Bay should be considered part of the U.S. for purposes of habeas corpus since it is far removed from current military operations and is under the complete control of the U.S. government, for an indefinite lease laid down in the 1903 Cuban-American contract. Since the Rasul vs. Bush case and decision in June 2004
, some lawyers have been able to visit Guantánamo Bay detainees and representing them for their habeas corpus appeals in U.S. Courts (Amnesty International USA, 2005, “chapter 12” section, para. 11).

4.5
Is U.S. policy in line with International Obligations and Standards?

Opponents to the United States policy at Guantánamo Bay prison, keep alert for possible violations of laws to make the U.S. administration close Guantánamo Bay prison. After investigations Amnesty International is of the opinion that all prisoners are arbitrarily and unlawfully detained, they claim that the Bush administration is one that has sought unchecked power throughout the “war on terror” (Amnesty International USA, 2005, “summary” section, para. 10). The U.S. is secretive how many prisoners were kept and what their nationalities were. Article 38, part 1 of the U.N. Standard Minimum Rules for the Treatment of Prisoners states that prisoners who are foreign nationals should be in the position to have contact with the diplomatic and consular representatives of the state to which they belong. Only after an U.S. federal court ruling the identities of detainees were made publicly known. Although, contrary to article 37 of the Minimum Rules for prisoners’ treatment, this did not mean that the prisoners were granted contact with attorneys or their families. 

    The United States administration has shown a chilling disregard for international law, their policies have led to serious human rights violations and have set a dangerous precedent internationally (Amnesty International USA, 2005, “summary” section, para. 10). Amnesty claims in its report “U.S.A.: Guantánamo and beyond: The continuing pursuit of unchecked executive power,” that the U.S. has ignored the calls from the United Nations, Amnesty International and other governments and organizations to replace the legal vacuum they tried to create in Guantánamo. These calls aimed for full judicial review and full and fair trials for all detainees by the U.S. (Amnesty International USA, 2005, “chapter 17” section, para. 5). By using law at will, unlawfulness is created by this superpower. The U.S. take law at hand, untried, because no actual force mechanisms are at hand to implement international law. However, to take action is a step further since other parties might fear the power of the superpower of the U.S.. 

    In the Military Commissions Act the U.S. government laid down that Guantánamo detainees may be convicted as long as they were unlawful enemy combatants. Prisoners who have been captured during international conflict, i.e. the U.S. war on terror, were directly qualified as unlawful enemy combatants by the U.S. That the proof on which these persons were captured by the U.S. is doubtful, makes it difficult to judge the situation. On the one hand the U.S. government portray the detainees as unlawful enemy combatants, which means that these individuals were civilians directly engaged in hostilities, while on the other hand they claim that most captives are part of organizations as al Qaeda. When terrorist organisations act on global level and are not bound to one state, its members cannot be qualified as lawful EC, since those are members of armed forces of a state or an associated militia. In that case the U.S. government put into effect international law correctly by keeping the detainees in indefinite detention. Although, terrorist organisations do have certain qualifications on which its members might apply for the status of lawful EC: they are under command, carry arms openly and take part in hostilities against enemies and, following the MCA definition of lawful EC, are members of an organized resistance movement. 

    When Guantánamo Bay detainees are not qualified as prisoners of war or enemy combatants they might be described as detained civilians, who are safeguarded by the fourth Geneva Convention. This convention provides that persons who do not take part in fighting should be treated humanely. As established in the third chapter of this paper the treatment in Guantánamo Bay prison is not necessarily humane. The people detained were also captured without being granted access to a lawyer, which is contradictory to article 93 of the U.N. Standard Minimum Rules for the Treatment of Prisoners, stating that all untried prisoners are allowed to receive visits of their legal advisers. 

4.6
Conclusion 

Non-Governmental Organisations and Governmental Organisations condemn the treatment of Guantánamo Bay prison detainees by the United States government. With their written reports, commentaries and criticism on the matter they try to make the U.S. administration change its direction and advising them close the prison. The U.S. government felt the international pressure; although, the U.S. does not seem to be impressed.

    The United States has ratified the Geneva Conventions, however, other than is expected after signing a formal law the prisoners are not treated according to the third or fourth convention. Violations in the treatment of prisoners have occurred: prisoners do not have contact with the outside world or their family, which is against article 70 of the third GC. Also article 17 of the third GC, article 3a of the fourth GC and articles 31 and 32 of the U.N. Standard Minimum Rules for the Treatment of Prisoners have been broken since prisoners of war have been tortured physically and mentally. Furthermore, contrary to article 38 of the Standard Minimum Rules, the identity of prisoners was kept secret until an U.S. federal court ruled that these should be made publicly known. Guantánamo Bay detainees are not provided systematically with the necessary sources for living as they should be according to article 20b of the treatment of prisoners, and finally, violating article 93 of the same Minimum Rules they do not have access to a lawyer. 

    An important issue for the question whether the U.S. violates the main treaty sources of international humanitarian law is the difference between lawful and unlawful enemy combatants. The U.S. claim that the Guantánamo detainees are unlawful enemy combatants and are part of terrorist organisations. This can be contradictory; because, statutory in the U.S. unprivileged or unlawful enemy combatants are no members of militias or volunteer corpses. The U.S. government has taken care of this uncertainty by adding another qualification for an unlawful EC in the Military Commissions Act: the purposeful and material supporting hostilities by persons against the U.S.. To fulfil the U.S. description of an unlawful enemy combatant three or four characteristics have to be fulfilled: persons should not be lawful enemy combatants and taking part in hostilities, they are fighting against U.S. and/or purposeful and material support hostilities against the U.S. (Military Commissions Act, 2006, p. 77). The insinuation that these people by law are unlawful enemy combatants is far fetching. This last U.S. qualification is not verifiable and puts civilians in a difficult position, since buying a package of rice might support any organisation, whether terrorist or not.  


5
Final conclusions


The question whether the United States violates international legal standards and obligations at Guantánamo Bay prison can be answered very succinct with ‘yes’. To come to this answer three aspects which are subject to controversy have been explored: the legality of the U.S. Guantánamo Bay Naval Base, torture and inhuman or ill-treatment and the treatment of U.S. Guantánamo Bay prison detainees. 

    When only judging the first issue from a judicial angle it can be claimed that the establishment is legal due to the four (historical) signed agreements between the U.S. and Cuba. These documents, framed in respectively 1898, 1903 and 1934, lay down the agreement that Cuba will sell or lease lands to the U.S. for coaling, mining or naval stations. The 1934 treaty is a supplement which lays down that the U.S. can use Cuban grounds as long as they wish. The contracts seem to give the U.S. more benefits than to Cuba since the clauses in the 1898 Platt Amendment do not provide Cuba with complete liberty, i.e. Cuba is not allowed to sign contracts with other forces and the U.S. government is given the right to intervene military on Cuba. Cuba approved of the lease and transfer of Cuban land by signing these contracts; on the other hand, one should take into account the situation Cuba was in. When a country becomes independent after a long period of occupation it is unstable and vulnerable for interference and even might be under strong political and military pressure. After signing, Cuba always resisted the transfer of land to the U.S. by protest and uttering criticism and they even refused to supply the base with necessary resources. The current Cuban president never acknowledged the U.S. base while the U.S. administration keeps persistently to the existing conditions of these old legal agreements. In the end these documents are mutual signed legal agreements, creating the obligation to all parties to stand by the agreements. 
    Two issues remain that hardly can be judged separately: the torture, inhuman or ill-treatment and the treatment of the United States Guantánamo Bay prisoners (of war). To know whether violations on these two issues have occurred one needs to know what the status of the U.S. captives is, that is to say whether they are lawful or unlawful enemy combatants. When it can be established that Guantánamo Bay detainees are unlawful enemy combatants, the U.S. does not violate relevant international obligations when keeping them in indefinite detention or prosecute them for war crimes. Nevertheless, regarding the overall treatment of detainees the U.S. still violates the U.N. Standard Minimum Rules for the Treatment of Prisoners, the Convention against torture and inhuman treatment and the Universal Declaration of Human Rights. Reported is that most prisoners were taken capture by the U.S. without being charged with any crime and immediately were put in indefinite detention at Guantánamo Bay prison. Various questions can be asked at this point: did all the persons who have been taken capture and were transported to Guantánamo Bay prison (1) took part in hostilities against the U.S., (2) carried arms in secret and (3) were actually members of associated militias or resistance groups? These questions rise to judge whether these people are unlawful enemy combatants on the basis of the EC definition in the third Geneva Convention. The U.S. evades the problem of this ‘narrow definition’ by adding in the U.S. Military Commissions Act of 2006 that persons who purposeful and material support hostilities against the U.S. also are qualified as unlawful enemy combatants. This is not accepted within international humanitarian law. With this characteristic it is more difficult to proof that one is not an unlawful enemy combatant when captured.  

    In the treatment of Guantánamo bay detainees the U.S. violates the U.N. Standard Minimum Rules for the Treatment of Prisoners at various points. At first, the right to fair trial was ignored by keeping the identity of prisoners secret, then the prisoners do not automatically have access to basic sources for living or to legal aid and are tortured physically and mentally: which is contrary respectively to articles 20b, 93, 31 and 32. It pleads against the U.S. government that, despite the amount of proof that circulates, they deny to have committed acts of torture or inhuman treatment at Guantánamo Bay prison claiming that they keep committed to the U.S. Constitution, federal statutes, and international treaty obligations. While the statements of (ex-)detainees and legal advisers show that their physical treatment is not according to the anti torture acts and rules for the treatment of prisoners. 
    The whole system of international obligations and standards against violations of human rights are designed for the protection of mankind. This might be something nations forget, because violations of international obligations and standards are still very common. International humanitarian law stresses that rules should be implemented by states, that is to say by enacting them in national laws, but an enforcement mechanism for international law is not available. When all the relevant legal standards, Guantánamo Bay (ex-)detainees statements and criticism on the U.S. are put together, the conclusion one can draw is that the only future option for Guantánamo bay prison is to be closed down. If the U.S. government is not willing to set the Guantánamo Bay prisoners free, they should transfer them to a location where the prisoners have immediate access to their judicial rights and are out of reach of torturous practices. 

Notes

1 Wikipedia. (2007). Picture retrieved 15 February, 2007 from Wikipedia.nl. http://upload.wikimedia.org/wikipedia/commons/b/bd/Guantanamo_Bay_map.png
2 For the full text of the 1898 Platt Amendment see Appendix I
3 For the full text of the 1898 Platt Amendment see Appendix I
4 For full text of the Agreement Between the United States and Cuba for the Lease of Lands for Coaling and Naval stations; February 23, 1903, and the Lease to the United States by the Government of Cuba of Certain Areas of Land and Water for Naval or Coaling Stations in Guantánamo and Bahia Honda; July 2, 1903, see appendix II and III

5 United Nations Convention against torture and other Cruel, Inhuman or Degrading Treatment or Punishment was adopted and opened for signature, ratification and accession by General Assembly resolution 39/46 of 10 December 1984 entry into force 26 June 1987, in accordance with article 27 (1). 
6 International Covenant on Civil and Political Rights. Adopted and opened for signature, ratification and accession by General Assembly resolution 2200A (XXI) of 16 December 1966. Entry into force 23 March 1976, in accordance with Article 49.

7 Standard Minimum Rules for the Treatment of Prisoners. Adopted by the First United Nations Congress on the Prevention of Crime and the Treatment of Offenders, held at Geneva in 1955, and approved by the Economic and Social Council by its resolution 663 C (XXIV) of 31 July 1957 and 2076 (LXII) of 13 May 1977. 

8 The Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment was adopted and opened for signature, ratification and accession by General Assembly resolution 39/46 of 10 December 1984. entry into force 26 June 1987, in accordance with article 27 (1) 

9 The names of these two prisoners are Bisher al-Rawi and Jamil el-Banna. Both are United Kingdom residents and have been detained by the U.S.A. since five years, of which four at Guantánamo Bay prison.

10 U.N. Security Council Resolution 1441, 2002. Unanimously adopted by the Security Council in the 4644th Meeting (AM) on 8 November 2002..

11 The U.N. Subcommittee against Torture (CAT) on the prevention of torture and ill-treatment was formed under the U.N. Optional Protocol to the Torture Convention; adopted on 18 December 2002. This subcommittee controls and visits regularly places were people are detained or deprived of their liberty. Members of the subcommittee need to be independent and impartial members of (inter-) national bodies.

12 Williams, Jeremy B. (2007, October 10). Picture retrieved from Jeremy B. Williams Web site: http://www.jeremybwilliams.net/ruminations/ruminations/images/guantanamo.jpg
13 The names of the Tipton Three are Ruhal Ahmed, Asif Iqbal and Shafiq Rasul. They were detained in northern Afghanistan in November 2001 by forces loyal to the warlord General Abdul Rashid Dostum (Branigan, and Dodd, 2004, para. 1). The three were handed over to US forces before being sent to Guantánamo Bay as suspected terrorists.  The "Tipton three" were released from Guantánamo in March this year, and after being flown back to Britain they were released without charge (Branigan, and Dodd, 2004, para. 2).

14 See ¶ 3.3 on attorney Brent Mickum.

15 That is to say the United Nations Convention against torture and other Cruel, Inhuman or Degrading Treatment or Punishment 


16 The 18th United States Code, the U.S. Anti Torture Statute, paragraph 2340A was enacted in 1994.
17 These pictures are available on the World Wide Web; at Antiwar.com, where the pictures were released 15 February, 2006 by Australia's Special Broadcasting Service TV. http://www.antiwar.com/news/?articleid=2444
18 Ex Parte Quirin, 317 U.S. 1 (1942)

19 Co-Belligerent = In the MCA 2006, the term ‘co-belligerent’, with respect to the United States, means any State or armed force joining and directly engaged with the United States in hostilities or directly supporting hostilities against a common enemy.

20 Standard Minimum Rules for the Treatment of Prisoners. Adopted by the First United Nations Congress on the Prevention of Crime and the Treatment of Offenders, held at Geneva in 1955, and approved by the Economic and Social Council by its resolution 663 C (XXIV) of 31 July 1957 and 2076 (LXII) of 13 May 1977.

21 In the Rasul vs. Bush case, the U.S. Supreme Court ruled that federal courts do have jurisdiction to hear appeals from foreign nationals who were detained in Guantánamo Bay, otherwise they would fall outside the law where they would be extra vulnerable to torture and extra-judicial killings. The primary reason for the ruling was that although the U.S. did not have the sovereignty, they have the exclusive control on the area.
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Appendices

Appendix 1: The Platt Amendment

Text of the Platt Amendment

Whereas the Congress of the United States of America, by an Act approved March 2, 1901, provided as follows:

    Provided further, That in fulfillment of the declaration contained in the joint resolution approved April twentieth, eighteen hundred and ninety-eight, entitled "For the recognition of the independence of the people of Cuba, demanding that the Government of Spain relinquish its authority and government in the island of Cuba, and withdraw its land and naval forces from Cuba and Cuban waters, and directing the President of the United States to use the land and naval forces of the United States to carry these resolutions into effect," the President is hereby authorized to "leave the government and control of the island of Cuba to its people" so soon as a government shall have been established in said island under a constitution which, either as a part thereof or in an ordinance appended thereto, shall define the future relations of the United States with Cuba, substantially as follows:

"I. That the government of Cuba shall never enter into any treaty or other compact with any foreign power or powers which will impair or tend to impair the independence of Cuba, nor in any manner authorize or permit any foreign power or powers to obtain by colonization or for military or naval purposes or otherwise, lodgement in or control over any portion of said island."

"II. That said government shall not assume or contract any public debt, to pay the interest upon which, and to make reasonable sinking fund provision for the ultimate discharge of which, the ordinary revenues of the island, after defraying the current expenses of government shall be inadequate."

"III. That the government of Cuba consents that the United States may exercise the right to intervene for the preservation of Cuban independence, the maintenance of a government adequate for the protection of life, property, and individual liberty, and for discharging the obligations with respect to Cuba imposed by the treaty of Paris on the United States, now to be assumed and undertaken by the government of Cuba."

"IV. That all Acts of the United States in Cuba during its military occupancy thereof are ratified and validated, and all lawful rights acquired thereunder shall be maintained and protected."

"V. That the government of Cuba will execute, and as far as necessary extend, the plans already devised or other plans to be mutually agreed upon, for the sanitation of the cities of the island, to the end that a recurrence of epidemic and infectious diseases may be prevented, thereby assuring protection to the people and commerce of Cuba, as well as to the commerce of the southern ports of the United States and the people residing therein."

"VI. That the Isle of Pines shall be omitted from the proposed constitutional boundaries of Cuba, the title thereto being left to future adjustment by treaty."

"VII. That to enable the United States to maintain the independence of Cuba, and to protect the people thereof, as well as for its own defence, the government of Cuba will sell or lease to the United States lands necessary for coaling or naval stations at certain specified points to be agreed upon with the President of the United States."

"VIII. That by way of further assurance the government of Cuba will embody the foregoing provisions in a permanent treaty with the United States." 

___________________

Appendix 2: The Lease Agreement between the U.S. and Cuba

Agreement Between the United States and Cuba for the Lease of Lands for Coaling and Naval stations; February 23, 1903
Signed by the President of Cuba, February 16, 1903; Signed by the President of the United States, February 23, 1903

AGREEMENT

    Between the United States of America and the Republic of Cuba for the lease (subject to terms to be agreed upon by the two Governments) to the United States of lands in Cuba for coaling and naval stations. 

    The United States of America and the Republic of Cuba, being desirous to execute fully the provisions of Article VII of the Act of Congress approved March second, 1901, and of Article VII of the Appendix to the Constitution of the Republic of Cuba promulgated on the 20th of May, 1902, which provide: 

"ARTICLE VII. To enable the United States to maintain the independence of Cuba, and to protect the people thereof, as well as for its own defence, the Cuban Government will sell or lease to the United States the lands necessary for coaling or naval stations, at certain specified points, to be agreed upon with the President of the United States."

    have reached an agreement to that end, as follows: 

ARTICLE I

    The Republic of Cuba hereby leases to the United States, for the time required for the purposes of coaling and naval stations, the following described areas of land and water situated in the Island of Cuba: 

    1st. In Guantánamo (see Hydrographic Office Chart 1857). From a point on the south coast, 4.37 nautical miles to the eastward of Windward Point Light House, a line running north (true) a distance of 4.25 nautical miles; 

    From the northern extremity of this line, a line running west (true), a distance of 5.87 nautical miles; 

    From the western extremity of this last line, a line running southwest (true) 3.31 nautical miles; 

    From the southwestern extremity of this last line, a line running south (true) to the seacoast. 

    This lease shall be subject to all the conditions named in Article II of this agreement. 

    2nd. In Northwestern Cuba (see Hydrographic Office Chart 2036). 

    In Bahia Honda (see Hydrographic Office Chart 520b). 

    All that land included in the peninsula containing Cerro del Morrillo and Punta del Carenero situated to the westward of a line running south (true) from the north coast at a distance of thirteen hundred yards east (true) from the crest of Cerro del Morrillo, and all the adjacent waters touching upon the coast line of the above described peninsula and including the estuary south of Punta del Carenero with the control of the headwaters as necessary for sanitary and other purposes. 

    And in addition all that piece of land and its adjacent waters on the western side of the entrance to Bahia Honda including between the shore line and a line running north and south (true) to low water marks through a point which is west (true) distant one nautical mile from Pta. del Cayman. 

ARTICLE II

    The grant of the foregoing Article shall include the right to use and occupy the waters adjacent to said areas of land and water, and to improve and deepen the entrances thereto and the anchorages therein, and generally to do any and all things necessary to fit the premises for use as coaling or naval stations only, and for no other purpose. 

    Vessels engaged in the Cuban trade shall have free passage through the waters included within this grant. 

ARTICLE III

    While on the one hand the United States recognizes the continuance of the ultimate sovereignty of the Republic of Cuba over the above described areas of land and water, on the other hand the Republic of Cuba consents that during the period of the occupation by the United States of said areas under the terms of this agreement the United States shall exercise complete jurisdiction and control over and within said areas with the right to acquire (under conditions to be hereafter agreed upon by the two Governments) for the public purposes of the United States any land or other property therein by purchase or by exercise of eminent domain with full compensation to the owners thereof. 

    Done in duplicate at Habana, and signed by the President of the 

    [SEAL] Republic of Cuba this sixteenth day of February, 1903. 

    T. ESTRADA PALMA 

    Signed by the President of the United States the twenty-third of February, 1903. 

    [SEAL] THEODORE ROOSEVELT
Appendix 3: The Lease contract between the U.S. and Cuba

Lease to the United States by the Government of Cuba of Certain Areas of Land and Water for Naval or Coaling Stations in Guantánamo and Bahia Honda; July 2, 1903

Signed at Habana, July 2, 1903; 
Approved by the President, October 2, 1903; 
Ratified by the President of Cuba, August 17, 1903; 
Ratifications exchanged at Washington, October 6, 1903

    The United States of America and the Republic of Cuba, being desirous to conclude the conditions of the lease of areas of land and water for the establishment of naval or coaling stations in Guantánamo and Bahia Honda the Republic of Cuba made to the United States by the Agreement of February 16/23,1903, in fulfillment of the provisions of Article Seven of the Constitutional Appendix of the Republic of Cuba, have appointed their Plenipotentiaries to that end.- 

    The President of the United States of America, Herbert G. Squiers, Envoy Extraordinary and Minister Plenipotentiary in Havana. 

    And the President of the Republic of Cuba, Jose M. Garcia Montes, Secretary of Finance, and acting Secretary of State and Justice, who, after communicating to each other their respective full powers, found to be in due form, have agreed upon the following Articles;- 

ARTICLE I

    The United States of America agrees and covenants to pay to the Republic of Cuba the annual sum of two thousand dollars, in gold coin of the United States, as long as the former shall occupy and use said areas of land by virtue of said agreement. 

    All private lands and other real property within said areas shall be acquired forthwith by the Republic of Cuba. 

    The United States of America agrees to furnish to the Republic of Cuba the sums necessary for the purchase of said private lands and properties and such sums shall be accepted by the Republic of Cuba as advance payment on account of rental due by virtue of said Agreement. 

ARTICLE II

    The said areas shall be surveyed and their boundaries distinctly marked by permanent fences or inclosures. 

    The expenses of construction and maintenance of such fences or inclosures shall be borne by the United States. 

ARTICLE III

    The United States of America agrees that no person, partnership, or corporation shall be permitted to establish or maintain a commercial, industrial or other enterprise within said areas. 

ARTICLE IV

    Fugitives from justice charged with crimes or misdemeanours amenable to Cuban Law, taking refuge within said areas, shall be delivered up by the United States authorities on demand by duly authorized Cuban authorities. 

    On the other hand the Republic of Cuba agrees that fugitives from justice charged with crimes or misdemeanours amenable to United States law, committed within said areas, taking refuge in Cuban territory, shall on demand, be delivered up to duly authorized United States authorities. 

ARTICLE V

    Materials of all kinds, merchandise, stores and munitions of war imported into said areas for exclusive use and consumption therein, shall not be subject to payment of customs duties nor any other fees or charges and the vessels which may carry same shall not be subject to payment of port, tonnage, anchorage or other fees, except in case said vessels shall be discharged without the limits of said areas; and said vessels shall not be discharged without the limits of said areas otherwise than through a regular port of entry of the Republic of Cuba when both cargo and vessel shall be subject to all Cuban Customs laws and regulations and payment of corresponding duties and fees. 

    It is further agreed that such materials, merchandise, stores and munitions of war shall not be transported from said areas into Cuban territory. 

ARTICLE VI

    Except as provided in the preceding Article, vessels entering into or departing from the Bays of Guantánamo and Bahia Honda within the limits of Cuban territory shall be subject exclusively to Cuban laws and authorities and orders emanating from the latter in all that respects port police, Customs or Health, and authorities of the United States shall place no obstacle in the way of entrance and departure of said vessels except in case of a state of war. 

ARTICLE VII

    This lease shall be ratified and the ratifications shall be exchanged in the City of Washington within seven months from this date. 

    In witness whereof, We, the respective Plenipotentiaries, have signed this lease and hereunto affixed our Seals. 

    Done at Havana, in duplicate in English and Spanish this second day of July nineteen hundred and three. 

JOSE M. GARCIA MONTES [SEAL] 

H. G. SQUIERS [SEAL] 

    I, Theodore Roosevelt, President of the United States of America, having seen and considered the foregoing lease, do hereby approve the same, by virtue of the authority conferred by the seventh of the provisions defining the relations which are to exist between the United States and Cuba, contained in the Act of Congress approved March 2, 1901, entitled "An Act making appropriation for the support of the Army for the fiscal year ending June 30,1902." 

Washington, October 2, 1903. 

THEODORE ROOSEVELT. 
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�  Wikipedia. (2007). Picture retrieved 15 February, 2007 from Wikipedia.nl. http://upload.wikimedia.org/wikipedia/commons/b/bd/Guantanamo_Bay_map.png


� For the full text of the 1898 Platt Amendment see Appendix I


� For the full text of the 1898 Platt Amendment see Appendix I


� For full text of the Agreement Between the United States and Cuba for the Lease of Lands for Coaling and Naval stations; February 23, 1903 and the Lease to the United States by the Government of Cuba of Certain Areas of Land and Water for Naval or Coaling Stations in Guantánamo and Bahia Honda; July 2, 1903, see appendix II and III


� United Nations Convention against torture and other Cruel, Inhuman or Degrading Treatment or Punishment was adopted and opened for signature, ratification and accession by General Assembly resolution 39/46 of 10 December 1984 entry into force 26 June 1987, in accordance with article 27 (1). 


� International Covenant on Civil and Political Rights. Adopted and opened for signature, ratification and accession by General Assembly resolution 2200A (XXI) of 16 December 1966. Entry into force 23 March 1976, in accordance with Article 49.


� Standard Minimum Rules for the Treatment of Prisoners. Adopted by the First United Nations Congress on the Prevention of Crime and the Treatment of Offenders, held at Geneva in 1955, and approved by the Economic and Social Council by its resolution 663 C (XXIV) of 31 July 1957 and 2076 (LXII) of 13 May 1977. 


� The Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment was adopted and opened for signature, ratification and accession by General Assembly resolution 39/46 of 10 December 1984. entry into force 26 June 1987, in accordance with article 27 (1) 


� The names of these two prisoners are Bisher al-Rawi and Jamil el-Banna. Both are United Kingdom residents and have been detained by the U.S.A. since five years, of which four at Guantánamo Bay prison.


� U.N. Security Council Resolution 1441, 2002. Unanimously adopted by the Security Council in the 4644th Meeting (AM) on 8 November 2002..


� The U.N. Subcommittee against Torture (CAT) on the prevention of torture and ill-treatment was formed under the U.N. Optional Protocol to the Torture Convention; adopted on 18 December 2002. This subcommittee controls and visits regularly places were people are detained or deprived of their liberty. Members of the subcommittee need to be independent and impartial members of (inter-) national bodies.


� Williams, Jeremy B. (2007, October 10). Picture retrieved from Jeremy B. Williams Web site: http://www.jeremybwilliams.net/ruminations/ruminations/images/guantanamo.jpg


� The names of the Tipton Three are Ruhal Ahmed, Asif Iqbal and Shafiq Rasul. They were detained in northern Afghanistan in November 2001 by forces loyal to the warlord General Abdul Rashid Dostum (Branigan, and Dodd, 2004, para. 1). The three were handed over to US forces before being sent to Guantánamo Bay as suspected terrorists.  The "Tipton three" were released from Guantánamo in March this year, and after being flown back to Britain they were released without charge (Branigan, and Dodd, 2004, para. 2).


� See ¶ 3.3 on attorney Brent Mickum.


� That is to say the United Nations Convention against torture and other Cruel, Inhuman or Degrading Treatment or Punishment 	


� The 18th United States Code, the U.S. Anti-Torture Statute, paragraph 2340A was enacted in 1994.


� These pictures are available on the World Wide Web; at Antiwar.com, where the pictures were released 15 February , 2006 by Australia's Special Broadcasting Service TV. http://www.antiwar.com/news/?articleid=2444


� Ex Parte Quirin, 317 U.S. 1 (1942)


� Co-Belligerent = In the MCA 2006, the term ‘co-belligerent’, with respect to the United States, means any State or armed force joining and directly engaged with the United States in hostilities or directly supporting hostilities against a common enemy.


� Standard Minimum Rules for the Treatment of Prisoners. Adopted by the First United Nations Congress on the Prevention of Crime and the Treatment of Offenders, held at Geneva in 1955, and approved by the Economic and Social Council by its resolution 663 C (XXIV) of 31 July 1957 and 2076 (LXII) of 13 May 1977.


� In the Rasul vs. Bush case, the U.S. Supreme Court ruled that federal courts do have jurisdiction to hear appeals from foreign nationals who were detained in Guantánamo Bay, otherwise they would fall outside the law where they would be extra vulnerable to torture and extra-judicial killings. The primary reason for the ruling was that although the U.S. did not have the sovereignty, they have the exclusive control on the area.


� "The Platt Amendment," in Treaties and Other International Agreements of the United States of America, 1776-1949, vol. 8, ed. C.I. Bevans (Washington, D.C.: United States Government Printing Office, 197 1), pp. 1116-17.
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