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Introduction

The European Commission has finally, after several delays, launched a proposal for a directive on the application of patient’s rights in cross-border healthcare on the second of July 2008. The aim of the proposed directive is to clarify the rights of patients when they go to another Member State to receive healthcare while having the costs of this treatment reimbursed up to the level provided for by the social security system in their home country. 

It is for patients already possible to have healthcare in another Member State. The Regulation on the coordination of social security schemes (1408/71), which is replaced with the European Health Insurance Card, entitles patients in case medical treatment becomes necessary during a temporary stay in another Member State, to the same benefits as patients in that country. This regulation makes it also possible for patients to have planned treatment abroad after authorisation from their national authorities.
In addition, the European Court of Justice has made important decisions in individual cases enabling patients to have non-hospital healthcare abroad reimbursed without prior authorisation of the home country. For hospital care, the Court decided, the authorities of the home country can require prior authorisation when it is expected that the outflow of patients will have negative effects on the organisation, planning and financing of healthcare. However, it  is thought that more clarification is needed concerning how the Court’s rulings should be applied in practice. Therefore, Health ministers and other stakeholders requested the Commission already in 2003 to research how legal certainty could be improved concerning patient’s rights in cross-border healthcare. 

This has thus resulted in the Commission’s proposal for a directive on cross-border healthcare. The main provisions of the draft directive are:

· The right to reimbursement of treatment received abroad

· Removal of the need for prior authorisation for non-hospital care

· Better European cooperation on healthcare

· Better interoperability of e-health systems

There are, however, concerns on the effects the proposed directive might have on national healthcare systems and on the equality between patients and between Member States. The central question examined in this thesis, therefore, is: 

Is the Commission’s proposal for a directive on the application of patient’s rights in cross-border healthcare reasonable?

In order to come to an answer to the central question, first several sub-questions need to be answered through the chapters of this report. The first chapter will answer the sub-questions: What are the differences between the healthcare systems in the EU’s Member States? This chapter discusses the different welfare models that can be found within the EU and gives examples of a healthcare system in each of this model. Further, the current provisions for patients to have healthcare in another Member State are discussed. 

In the second chapter the draft directive is looked at. First, the question why this directive is needed will be answered. Then the foregoing research of the Commission will be discussed and, finally, this chapter answers the sub-question: What is the content of this directive? 
The third chapter will answer the sub-question what the responses from the EU institutions are on the Commission’s proposal. To understand what road the directive will take through the decision making process, the co-decision process is explained. Then the responses of the European Parliament, the Council and the parliaments of the Member States are each discussed in a separate section. 

The sub-question in the fourth chapter concerns the stakeholders involved in this matter: What are the responses of the stakeholders on the Commission’s proposal? Here it is looked at which stakeholders are involved, what they stand for and what their opinion is on the possible consequences of the proposed directive. 

Healthcare systems in the EU
1.1. Welfare models in the EU 
According to article 152 of the Treaty of the Community, healthcare systems are primarily the responsibility of the Member States. Healthcare systems are, therefore, not the same in every Member State. However, similarities can be found between the Member States’ healthcare systems. Numerous studies on the types of welfare systems - of which healthcare is a part -  in the EU have been carried out in the past. These studies show that the two main welfare models which can be distinguished in the EU are: The Bismarck model, based on social insurance; and the Beveridge model, based on national social security system (Kleinman, 2002). Next to these two systems Aakster and Groothoff (2003) distinguish a third model in the EU containing the countries in East Europe. These former Soviet states are developing from a national structured healthcare system under the communist regime towards a social insurance system for healthcare (Aakster & Groothoff, 2003).
The Bismarck model is the oldest model of these welfare models. It was founded in the second half of the nineteenth century in Germany by count Von Bismarck to provide for a social insurance to protect employees of medical expenses, lack of income due to sickness, accidents and disability to work. This model was later adopted by several other European countries, mainly in countries in the middle of West Europe. Just after the Second World War, Sir Beveridge introduced the National Health Service in the United Kingdom. Healthcare was largely nationalised and financed through tax revenues. This system was after some time adopted by the Scandinavian countries as well (Aakster & Groothoff, 2003). The diagrams hereunder give a good overview of the differences between the Bismarck and Beveridge model. It can be seen that in the Beveridge model the government has a direct role in providing healthcare, because healthcare professionals are in the service of the government and hospitals are owned by the government as well. As for the financing of healthcare, it can be noted that in the Bismarck model healthcare is financed by money solely destined for healthcare, whereas in the Beveridge model the money available for healthcare depends on the government’s spending.  
Figure: Basic structure social insurance systems
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However, in these main models, similarities can be found in the policies to regulate welfare in geographically close countries. Many studies show, therefore, that five models of welfare systems can be distinguished in the EU. These are the Nordic, Continental, Mediterranean, Anglo-Saxon, and Eastern-European model (Kleinman, 2002; Heywood, Jones, Rhodes & Sedelmeier, 2006; and Andela, Gan, Gils van, Huizer & Tooren van den, 2006). 
Nordic model

The Nordic model contains Sweden, Norway, Finland and Denmark. In these countries the state plays an important role in regulating welfare. Privatised welfare institutions are rare in this model. Social protection is considered as a citizens’ right, which means that everyone has the right to the same basic social guarantees. The social benefits are mainly financed through general taxation, therefore taxation and spending levels are high in this model (Heywood et al., 2006). Because the system depends on the working population to finance the high expenditure, the unemployment level is low in this model (Kleinman, 2002). 
An example of a healthcare system in the Nordic model is that of Sweden. Here exists a Beveridgean model, which is characterised by a single payment system and mainly public provided services. Citizens have equal access to healthcare services on the basis of need, regardless of their status in the community. There are three government levels in Sweden: The national government, the county councils and the municipalities. All three levels are involved in healthcare. The national government is responsible for setting general goals and policies, but the provision of healthcare is the responsibility of the local authorities (Baunkauskaite, 2005). Few private hospitals can be found in Sweden and the number of the private physicians and health centres differs between the counties. The private healthcare providers are regulated by the County council and they must have an agreement with the County council to obtain reimbursement from social insurance. Healthcare services are mainly financed through taxation. Proportional income taxes are collected by both the county councils and the municipalities to finance the services they provide. Next to the income taxes, the municipalities and the county councils get their income through state grants and user charges (Baunkauskaite, 2005). 
Continental model

The Continental model includes Austria, Germany, France, Belgium, the Netherlands and Luxembourg. This model is based on the Bismarck model where social rights are linked to work position. Social health insurance is mandatory and the costs are shared by the employees and employers. As cited in Andela et al., “welfare provisions depend on work performance and previous earnings” (2006, p.32.). Spending and taxing levels are therefore high. Social benefits are in the Continental model not universal. The state will only intervene when someone is not able to obtain benefits in another way. The organisation and delivery of services are pluralistic. This means that the administration and distribution of insurance funds and the provision of services is mainly carried out by non-state or para-state organisations (Kleinman, 2002).  
A good example of the Continental model is Germany where the Bismarck model was founded. Germany has a mixed system of private and public healthcare insurance funds. Public insurance (statutory health insurance) is obligated for those who earn below a social security limit and is proportional to income. Those who earn above the social security limit and the self-employed can chose between the public and private insurance (Andela et al., 2006). The federal government occupies with passing health reforms relating to statutory health insurance. However, the authorities of the Bundesländer need to agree with the reform before it is passed. The Bundesländer are in charge of planning inpatient capacities and financing investments in hospitals, nursing homes and institutions for social care (Busse & Riesberg, 2004). The way the Bundesländer implement healthcare reforms needs to be discussed with the federal government first. The federal government also shares its decision making with corporatist organisations of sickness funds, physicians and dentists and other legal civil society organisations. Many regulatory, managerial and planning competences in statutory health insurance are delegated to the corporatist level. Joint committees in this level “have the right to define benefits, prices and standards (federal level) and to negotiate horizontal contracts, to control and sanction their members (regional level)” (Busse & Riesberg, 2004, p.3.). 

Mediterranean model

The Mediterranean model, including Italy, Spain, Portugal and Greece, has a mixed system of benefit coverage: “Bismarckian in income transfers, with especially generous pensions, but Beveridgean in healthcare, with fully universal national health services in both Italy and Spain” (Heywood et al., 2006, p.261). However, the Beveridge system of healthcare is not the same as in the UK or as in Sweden, for it relies on contributions. This has as a result that there are differences in healthcare based on occupation and territory (Kleinman, 2002). Social services in the Mediterranean model are financed through taxes on employers and employees, however, general taxation is becoming more important. Because benefits are proportional to income, there exists a class of overprotected workers and a class of the underprotected. Moreover, welfare in this model is clientelistic and politically corrupt, for favours are traded for votes. Therefore, the family in these countries still has an important role in providing care and support (Kleinman, 2002). So, what differs the Mediterranean model from the Continental and Anglo-Saxon model is that this model can be characterised by inequities and inefficiencies. 
An example of a healthcare system the Mediterranean model is the healthcare system of Italy. Access to healthcare is universal and is financed by the National Health System through a regional business tax, which replaced social health insurance contributions. This tax is supplemented by incomes through value-added tax (World Health Organization Regional Office for Europe [WHO], 2004a). The state’s role in the healthcare system is to set out the basic benefit package. The regions are responsible for organising and administering the healthcare system. However, the regions differ in views on this matter (Andela et al., 2006).  

Anglo-Saxon model

The Anglo-Saxon model is the smallest group containing the United Kingdom, Ireland and Switzerland. Social benefits are in this model not completely universal, except for healthcare and education (Heywood et al., 2006). Access to basic healthcare and education is free in this model. Yet, for those who can afford it there are also private healthcare institutions and private schools. Social benefits are flat rate and are financed through general taxation. 

The Anglo-Saxon model is represented by the United Kingdom. The United Kingdom has passed the responsibility for healthcare on to its countries which deliver services through public providers and have delegated purchasing responsibilities to local bodies (WHO, 2004b). However, healthcare is still in the hands of the state, which means that it is more vulnerable to drastic changes (Kleinman, 2002). Healthcare is hierarchically organised with the National Health Service at the top, which has “far-reaching competencies of monitoring and sanctioning” (Raak, Mur-Veerman, Hardy, Steenbergen and Paulus, 2003, p. 171). The National Health Service in the United Kingdom is primarily financed through direct taxes, value-added tax and employee income contributions. Next to these general taxes, local taxation contributes to the financing of social services as well. Healthcare in the United Kingdom is free and is available to “all legal residents of the United Kingdom, residents of the European Economic Area and citizens of other countries with which the United Kingdom has reciprocal agreements” (WHO, 2004b, p 32.).

Eastern-European model

The Eastern-European model includes Hungary, the Czech Republic, Poland, Slovenia, Estonia, Latvia, Lithuania, Slovakia and Bulgaria. These countries have in common their communist past. The main difference between this system and the other models is that the social situation is lower than in the other models (Fenger, 2007). After the collapse of the Soviet Union the countries in this model have changed their welfare policy by withdrawing the state from the public welfare system and by introducing an “institutionally pluralized welfare system” (Andela et al., 2006, p. 37). The Eastern-European welfare policies have shifted towards, as cited in Andela et al., “a market-dependent policy” (2006, p. 37). This means that the state aims to intervene in family life, but, due to low benefit levels the market and the family still have a more important role in family life. This market-dependent policy can particularly be seen in the Baltic States. As to the other countries, the welfare systems are more fragmented. The welfare system in Poland is, for example, individualistic and market-oriented in contrast to the welfare system in the Czech Republic, with a universal type of welfare system.  

An example of a healthcare system in the Eastern-European model is that of Hungary. After the fall of the Soviet regime, the healthcare system of Hungary has undergone many reforms. The main goals of these reforms were decentralisation and cost-containment. The Health Insurance Fund finances healthcare in Hungary and is under tight supervision of the government to have central control over health expenditures. The local governments are the providers of healthcare services and are allowed to contract healthcare providers from the private sector which is, however, a small sector. The main system of coverage is the statutory health insurance which is obligatory for citizens and is paid for the most part by the employee and partly by the employer. Additionally, the healthcare budget is supplemented by a small lump sum tax and by a proportional income tax on non-contribution income (Riesberg, 2005). 

Comparison
The main difference between healthcare systems in the EU is how these systems are financed. Here two main systems of financing can be distinguished: funding through social insurance (Bismarck model) and funding through taxes (Beverigde model). In the latter system, it can be noted that the money available for healthcare depends on the other expenses of the government. However, differences can be found within these systems of financing as well. For example in the tax funded healthcare systems, there is a difference between the UK, where the local authorities receive more money from the state than from local taxation, and Sweden where the local authorities mainly finance healthcare services through proportional income taxes levied in their county. The Swedish healthcare system is, therefore, less vulnerable to drastic economic changes.  A characteristic of the Beveridge model is that everyone has the right to the same benefits. However, this is not the case in the countries of the Mediterranean Model, where healthcare is based on the Beveridge model as well. In these countries benefits are based on one’s occupation and the willingness and ability to pay an extra contribution. 
When looking at the role of the authorities it can be seen that in the five welfare models in the EU, the state has the main responsibility for healthcare services and that the local authorities are responsible for the organisation and provision of healthcare. In the countries based on the Bismarck system, however, the state is less directly involved than in the countries based on the Beveridge model. The reason for this is that in the Beveridge model the state is mainly the owner of healthcare and healthcare professionals are in service of the state. As a result, changes in the healthcare system can be made more easily and faster in the Beveridge model. This is especially the case in the UK, where the system is highly hierarchical and there is not much interaction with the providers of healthcare and the local authorities. In Sweden on the other hand, decision making power is in the hands of the local authorities and here the local authorities have more freedom in this matter. As can be seen in the example of Germany, more interactive decision making is used in the countries based on the Bismarck system. 
1.2. Health services on EU level
To provide additional value to the measures of the Member States, the EU has integrated activities in the field of healthcare in its health strategy. The EU’s health strategy is mainly focused on strengthening cooperation and coordination, supporting the exchange of evidence-based information and knowledge and contributing to national decision making. The EU is, therefore, developing a health information system which will give access throughout the EU to reliable and up-to-date information on the main topics in the field of health (European Commission [EC] b). Other objectives of the EU are to enlarge the capacity to react fast on threats to health; and to ensure patient safety and the quality of healthcare in order to enable cross-border healthcare and the mobility of health professionals and patients. The Commission tries to realise these objectives through its Health Programme 2008-2013 (EC, 2008b).
The first provision on cross-border healthcare at EU level was founded in the 1970’s with regulation 1408/71 on the application of social security schemes to employed persons and their families moving within the Community. This regulation created the E 111 form, which was to be used in case of emergency care during a short stay in another Member State. This regulation also enabled patients who are not able to obtain the right care in their State of origin to - after agreement of the authorities of the State of origin - go to another Member State to have this care. These and other forms necessary for medical treatment during a temporary stay in another Member State were replaced by the European Health Insurance Card in 2004 (Senn, 2007). With the European Health Insurance Card all European citizens moving in the EEA can nowadays receive medical treatment when this becomes necessary during their stay in another Member State. 
In addition, it is not only possible for patients to have healthcare in another Member State in case of emergency, but as a result of several cases at the European Court of Justice, it is possible for patients to decide to have healthcare in another Member State. The last ten years the Court has played a major role in asserting the principle of free movement of patients.
Important decisions of the Court in the field of cross-border healthcare are the decisions of the Decker and Kohl cases of 1998, which is considered as the basic judgements introducing the possibility of refunding care carried out in another country than that of the patient (Senn, 2007). The Luxembourger Decker bought glasses in Belgium on advice of his doctor in Luxembourg. Kohl, also a Luxembourger, sent his daughter to a German dentist. The Luxembourgian National Health Service refused in both cases to reimburse the costs, because it stated that in Luxembourg prior authorisation is required to reclaim the cost of medical treatment abroad (Steiner, Woods & Twigg-Flesner, 2003, p.365). In the Kohl case the Court decided that articles 49 and 50 of the EC Treaty oppose a national regulation that reimbursement of healthcare abroad requires prior authorisation from the national authorities. Article 49 of the EC Treaty inhibits the restrictions on the free practice of services within the Community. Article 50 of the EC Treaty gives the definition of services. The Court had already determined that medical practices are services in the light of article 50 EC Treaty and that the medical care a patient has in another Member State may not be hindered by a prohibitory clause (Burg, 2003, p. 44). The Court decided that the free movement of patients could be hindered by a regulation that lets the reimbursement of healthcare obtained in another Member State depend on prior authorisation of the patient’s national authorities. According to the Court, such a regulation could not be justified on the basis of compelling reasons of public interest and especially not on the argument that such a regulation is necessary to control the costs of healthcare (Burg, 2003, p.44). 

However, three years later the Smits & Peerenbooms case raised the question on hospital care, which is much more sensitive on the financial level. The Court decided in this case that articles 49 and 50 EC Treaty do not oppose a regulation that prior authorisation is needed before medical treatment can be obtained in another Member State. The reason for this contradictory decision was that the governments of many Member States had comments on the Decker and Kohl cases. They argued that the hindrance of the free movement of patients can be justified by the objective of stable and accessible hospital care to all, because hospital services need to be planned by the national authorities. The Court has adopted this argument in the Smits & Peerenbooms case, because the argument of stable and accessible care is more important in case of hospital care than in case of non-hospital care (Burg, 2003, p. 46). 

Another important case was that of Watts in 2006. In this case the Court decided that the obligation to reimburse hospital treatment obtained in another Member State also applies to national healthcare systems (Beveridgean model, such as in the United Kingdom), where treatment is provided free of charge. According to the Court, the British National Health service could only refuse a patient permission to have treatment abroad when the waiting period in their own country was not longer than medically acceptable, bearing in mind the condition and clinical needs of the patient (Nederlandse Vereniging van Ziekenhuizen [NVZ], 2006, p.1).
It is, thus for patients possible to have healthcare in another Member State. The European Health Insurance Card makes it easier to have treatment in another Member State in case of an emergency and provides for the possibility to have treatment after authorisation from the patient’s national authorities when the treatment is not available in the home country. The rules around planned treatment in another Member State are further clarified by the Court. The decisions of the Court enabled patients to have non-hospital healthcare abroad reimbursed without prior authorisation of the home country. For hospital care, however, prior authorisation is still required due to the effects this has on the organisation of this care. 
As regards the freedom of movement of healthcare professionals, the EU has adopted a directive on the recognition of professional qualifications (directive 2005/36/EC) in 2005. This directive facilitates the free movement of doctors, nurses, dental practitioners, veterinary surgeons, midwifes, pharmacists and architects and the mutual recognition of their diplomas, certificates and other evidence of formal qualifications (European Union [EU]b).  

Concerning member state cooperation, the EU’s European Regional Development Fund (ERDF) provides financial support through Interreg programmes to make it possible to structure cooperation between European regions. The objective of the Interreg programmes is to reinforce economic and social cohesion in the European Union by promoting trans-border, trans-national and interregional co-operation as well as the balanced development of the territory. In the field of health, many Interreg projects are set up between the various ERDF regions with the objective to facilitate the exchange of good scientific, technological or organisational practising, but also to structure the offer of healthcare on  territorial level or between territories in question (Senn, 2007). 

To help Member States achieve their health objectives, the Commission decided to establish the High Level Group on Health Services and Medical Care, which started to work in 2004. This group brings together experts from all Member States and is concerned with the following issues: cross-border healthcare purchasing and provision, health professionals, centres of reference, health technology assessment, information and e-health, health impact assessment and health systems as well as patient safety (Brand, Hollederer, Wolf, Brand, 2008, p.246).

1.3. Conclusion
The comparison of the different healthcare systems in the EU is not an in-depth analysis of healthcare systems in the EU. To see if these different systems can be harmonised, more research is required to understand the history of these systems, to give a detailed description of the financing of healthcare and to find out whether the EU is ready for harmonisation in healthcare.
The examples of the different healthcare systems do show that the main difference between these systems is the two main systems of financing: funding through social insurance (Bismarck model) and funding through taxes (Beverigde model). Where the countries in East Europe are still developing their healthcare systems and still have a lower quality level, these systems are moving towards the Bismarck model. The two main systems have next to a difference in financing, also a difference in organisation of healthcare. The government is in the countries based on the Bismarck model less directly involved with the organisation of healthcare than in the countries based on the Beveridge model.  However, within these models the organisation of healthcare differs as well. For example in the European welfare models based on the Beveridge model, the countries in the Anglo-Saxon model have a more centralised organisation and finance of healthcare than the countries in the Scandinavian model, where the local authorities have more freedom in decision making and do not depend on funding from the state. The countries in the Mediterranean model still have problems with corruption and inequity in benefits provided to citizens due to clientelism and occupationally based coverage. 
Since national healthcare systems do not always provide the treatment a patient wishes for or do not provide the treatment in time, the EU made cross-border healthcare possible. The decisions made by the Court, gave patients the right to go to another Member State to have medial treatment and to have the cost of this treatment reimbursed in their home country up to the level this treatment or a similar treatment costs in the home country. The Member State’s authorities can, however, require prior authorisation in order to protect the stability and accessibility of their hospital care. It can, thus, be questioned what consequences the outflow to other countries and the inflow from foreign patients has on the healthcare systems of the Member States. 
It is likely that cross-border healthcare will cause problems for the Member States’ organisation of healthcare. For example, in case many  patients decide to go to a Member State where healthcare is cheaper or of better quality, this can lead to a decrease in available health resources and an increase in prices of healthcare in that country. This might also result in longer waiting lists in this host country. Further, the reimbursement of the costs of healthcare in another Member State can have as a consequence that the home country has to reimburse more quickly than it would have been the case when the patient had this treatment in the home country. This might have a negative effect on the available healthcare funds. Because it seems that the countries based on the Beveridge system of healthcare are more vulnerable to changes than countries based on the Bismarck model, the impact of cross-border healthcare might lead to inequalities between Member States. 

The draft directive on patient’s rights in cross-border healthcare
2.1. Why a new directive

Even though the decisions of the Court are clear in itself, clarification was needed concerning the application of the freedom to receive and carry out health services. In 2003, the Health ministers and other stakeholders requested the Commission to research how legal certainty could be improved based on the jurisprudence of the European Court concerning patient’s rights in cross-border healthcare. Health services were therefore included in the Commission’s proposal for a directive on services in 2004. The European Parliament and the Council felt, however, that the technical complexity, the sensitivity for public opinion and the significant support from public funds in this matter were not sufficiently taken into account. As a result, healthcare services were left out of the Directive on services in the internal market of 2006.   

The European Parliament has, however, approved action on the issue of cross-border healthcare and has contributed to the development of the Commission’s draft directive through several reports. In 2007 the Parliament adopted a report on the consequences of the exclusion of health services from the Directive on services in the internal market. In this report the Parliament noted that especially in relation to health services “the combination of current rules of private international law on jurisdiction and applicable law with various Community law instruments, leads to a complex and difficult web of regimes on legal liability which does not promote ease of access to justice.” The Parliament, therefore, stressed that legal certainty of patients and professionals needs to be guaranteed (European Parliament [EP], 2007, p. 8). 

Next to the European Parliament, the Council called for action on cross-border healthcare as well. In 2006, the Council made a statement on Common values and principles in EU Health Systems. The Council felt that it was needed to provide clarity for the EU’s citizens, because health services were left out of the Services Directive. The Council stated that it believes that “developments in this area should result from political consensus, and not solely from case law” (European Council, 2006, p.3). The Common values adopted by the Council are: 

Universality - access to healthcare must be ensured for everyone living in the EU; access to good quality care; equity - equal access to healthcare, without any discrimination; solidarity - linked to the financial schemes under which health systems are funded; and reducing health inequalities and preventive measures as aim of the health systems (European Public Health Alliance [EPHA]).

The Council has noted that the implementation of these values varies between the Member States and that this should remain the rule. However, the Common principles of the Council are set. These principles are the following:

Quality; Safety; Care that is based on evidence and ethics; Patient involvement; and privacy and confidentiality (EPHA). 

Under the Health Programme 2003-2008 the project “EURREGIO –Evaluation of cross-border activities in the European Union” was set up to evaluate the health activities between neighbouring border regions. This project showed that “legal problems are often mentioned as an obstacle to cross-border health care provision” (Brand et al., 2008 p.253). Further, the results of the project showed that improvement of the exchange of experiences and information about models of good practice is needed. 

After the call from the Council, the Commission started a consultation to identify possible problems in the field of cross-border healthcare and to receive input from stakeholders. The responses on the consultation were overall positive on community action on health services. Most of the stakeholders believed that any proposal from the Commission on health services should be based on the “Council Conclusions on Common values and principles in EU Health Systems”. 

2.2. The road to the Commission’s proposal for a directive
Before the Commission could form a draft directive on cross-border healthcare, it needed to do more research to determine which policy option would suit this issue best. The Commission used internal and external expertise to do this research. Via the Eurobarometer, the Commission did research in May 2007 on the actual scope of patient cross-border mobility, the willingness of patients to go abroad to receive healthcare and which problems they predict in this matter. The Eurobarometer showed that half of the EU citizens are open to go to another Member State to receive healthcare. The main reasons for EU citizens to receive healthcare abroad are the unavailability of the necessary treatment in their home country and the better quality and quicker access to the treatment abroad. However, the Eurobarometer showed that 42% of EU citizens are not willing to go abroad to seek health care. Different reasons were given for this in the old and new Member States. Citizens from the old Member States preferred to remain in their home country, because they are satisfied with the domestic health services and the convenience of local treatment, whereas the citizens from the new Member States were put off to go abroad, because they predict affordability problems (Eurobarometer, 2007). 

The impact assessment the Commission held to determine the best policy option for action on cross-border healthcare, was supported by the European Observatory on Health Systems and Policies. The Observatory provided an independent expert analysis focussing on pre-authorization and access to healthcare, quality and safety, patient’s rights, cross-border collaboration, health care baskets and tariffs, past impacts of cross-border healthcare and cross-border healthcare data (EC, 2008a). The impact assessment provided four scenarios concerning community action in cross-border healthcare: no further action, soft action, a general legal framework on health services and detailed legal rules at European level. These scenarios were assessed on economic impact, social impact and environmental impact. According to the Commission the option of a general legal framework on health services was the best option, for it provides the best balance. The options of no action and soft action would not provide sufficient certainty about the key issues in cross-border healthcare. The option of detailed legal rules at European level, on the other hand, would create even more certainty, but this option would cost more as well and would ask for harmonisation which is not appropriate and not consistent with the principle of subsidiarity (EC, 2008a). 

All this research has contributed to the formulation of a directive on the application of patient’s rights in cross-border healthcare. The Commission planned to launch the draft directive in December 2007. However, at the last minute the launch of the proposal was postponed until February 2008, due to heavy criticism from Member States and Members of the Parliament (MEPs). Member States were afraid to loose control over their health budget, because they would not be able to predict the amount of claims coming in. The MEPs desired that the proposal would make clear that patients first need an authorisation from their national health service before they go abroad for medical treatment and that the priority should be for rare diseases. Furthermore, it was feared that the proposal on this sensitive issue would undermine the ratification of the Lisbon treaty. At the beginning of 2008 the proposal was postponed even further to perhaps the Commission’s next mandate. However, after a change of he EU health commissioner, the new delegate, Androula Vassilliou, tried to address the concerns around the proposal. Finally, the new proposal for a directive on the application of patient’s rights in cross-border healthcare was published on the second of July, 2008. 

2.3. The Commission’s draft directive

The Commission’s aim of the directive is to create a clear framework for cross-border healthcare in the EU while guarding a high quality of health protection, because the uncertainties concerning the application of the reimbursement rights of healthcare sought in other Member States complicate the free movement of patients and health services (EC, 2008b). To achieve this aim, the Commission has structured the directive on three main areas: 

· The Common principles in all EU health systems as agreed by the Council in 2006

· A specific framework for cross-border healthcare
· European cooperation on healthcare

Responsibilities of authorities of the Member State of treatment

According to the Commission two requirements are needed to assure the liberty to provide and receive cross-border healthcare. First, in all cases it has to be clear which Member State is responsible for the supervision and the compliance of the common principles on healthcare. Second, a minimal certainty needs to be provided concerning the guarantees the authority of the responsible Member State grants on the in their country provided healthcare. Although this directive sets out rules for the Member States, it still allows the Member States to organise their health systems their own way in accordance with Article 152, paragraph 5 of the EC Treaty. 

Most of the common principles named in the directive are aimed at maintaining the confidence of patients in cross-border healthcare in order to assure the lack of confidence will not inhibit the spreading of cross-border healthcare. The Common principles in the draft directive are the following:

To assure that the quality and the safety of health can be guaranteed, the following three common principles are formulated in the directive: Clear quality and safety norms for healthcare arranged by the authorities of the Member States; transparent norms for the patients and healthcare employees; and mechanisms to make the application and compliance of these norms possible. 

To enable patients to make a rational decision in choosing the right healthcare provider the common principle of access to medical, financial and practical information about the required healthcare is formulated in the directive. 

In case any damage appears as a result of the provided healthcare, clear common procedures and systems to deal with the situation need to be introduced. The patient must also have the possibility to demand a compensation for the damage done to make sure the foreign patient is equally protected as the national patient. The Member States are therefore required to introduce mechanisms to make this possible. How these mechanisms are carried out can be decided by the Member State itself.  

To guarantee the continuity of healthcare, medical files of the patients need to be passed on to the Member State where the treatment will take place. This is, however, a delicate matter, because this raises concerns in relation to the protection of privacy. The confidence of patients is needed in order to assure the continuity of healthcare will not be in danger due to the transfer of insufficient data. 

Finally, there is the common principle of the treatment of patients in a non-discriminatory way. From the economic point of view this will prevent the stimulus to give the foreign patients priority on national patients. From the health point of view the equal treatment of patients is essential to keep the effects of cross-border healthcare controllable on for example waiting lists. Nevertheless, in accordance with the common principles on justice and non-discrimination it is not allowed to discriminate in any manner on account of gender, race, colour, ethnic or social background, genetic characteristics, language, religion, political or other thoughts, fortune, birth, handicap, age or sexual inclination (EC, 2008b). 
Use of healthcare in another Member State
The reimbursement of the cost of healthcare provided in another Member State by the patient’s insurance is already recognised in several rulings of the European Court of Justice. However, according to the Commission there are still uncertainties concerning the application of these reimbursement rights. In article 6 of the directive the Commission tries to clarify this issue while still maintaining the Member Sates’ right to determine which benefits are provided. The directive, thus, does not create new rights for patients to have healthcare abroad reimbursed when this treatment is not covered by their insurance. The costs for the social security system in the home country will not be different when a patient seeks healthcare abroad. However, the Commission is not very clear on the carrying out of the reimbursement mechanism. It says in the directive that “Member States shall have a mechanism for calculation of costs that are to be reimbursed to the insured person by the statutory social security system for healthcare provided in another Member State” (EC, 2008b, p. 37).  This leaves a grey area for some Member States to determine which costs should be calculated, for this is difficult to determine in tax funded healthcare systems. 
At the same time, article 8 of the directive provides Member States the possibility to require prior authorisation for healthcare abroad to protect their national health system, when the outflow of patients affects the financial stability of the social security system. For hospital care the European Court of Justice has recognised that the hindrance of the principle of free movement of services is justified in case the stability of the social security system or the objective to preserve balanced and accessible care to all is undermined. In case of non-hospital care, the Court has not recognised that the stability of the social security system is affected by the lack of prior authorisation, provided that the reimbursement of this care remains within the boundaries of the cover guaranteed by the sickness insurance scheme. 

Before the authorities of a Member State can require prior authorisation for the reimbursement of the cost of hospital care, two conditions need to be met. First, the treatment must have been reimbursed by its social security system, if the treatment had taken place on the Member State’s territory. Second, the outflow of patients must seriously undermine the financial stability of the social security system and/or the outflow of patients must seriously undermine the planning and rationalisation carried out in the hospital sector to prevent hospital overcapacity, imbalance in the supply of hospital care and logistical and financial wastage, the maintenance of a balanced medical and hospital service open to all, or the maintenance of treatment capacity or medical competence on the territory of the concerned Member State (EC, 2008b). Here it can be questioned how often authorisation will not be given to a patient, because patient mobility only covers one percent of all healthcare in Europe (EC, 2008c). However, the Eurobarometer showed that more than half of the European citizens are willing to seek healthcare abroad. It is, therefore, likely that patient mobility will increase in the future. Consequently, a provision to protect Member State’s social security system is needed. Although the Commission explains the conditions under which Member States can refuse a patient authorisation to have healthcare abroad, it might not be detailed enough for the Member States to implement this in national law.  
Next to the reimbursement and prior authorisation rules of cross-border healthcare, the Commission has included requirements concerning the provision of information about the essential aspects of cross-border healthcare in the draft directive with a view to improve patient’s confidence in cross-border healthcare. To make the information accessible for patients, the requirement of national contact points on cross-border healthcare is taken in the directive. The form and number of these contact points can, however, be decided by the Member States themselves (EC, 2008b). 

European cooperation on healthcare
As among the Member States the national, regional and local administrative procedures in healthcare vary, cooperation between the Member States will help reducing the obstacles to free movement of health services. The draft directive, therefore, obliges the Member States to provide mutual assistance in improving cross-border healthcare on regional and local level. A part of this cooperation is the recognition of prescriptions issued in another Member State. Further, this directive supports the development of European reference networks. These networks bring together, on a voluntary basis, specialised centres which provide affordable, high-quality and cost-effective healthcare to patients who have a disease that need a particular concentration of means and expertise. These specialised centres can also be used in medical training, research and the exchange and evaluation of information. The draft directive also provides for the establishment of a Community network on health technology evaluation which will support the cooperation between national authorities as well. In case Member States decide to use information and communication technologies, such as e-health, the draft directive aims at ensuring interoperability and therefore Community harmonisation in this area is needed (EC, 2008b).

2.4. Conclusion 

The reason for the Commission’s proposal for a directive on the application of patient’s rights in cross-border healthcare is the lack of legal certainty in the current provisions on EU level. Clarity on the general and effective application of freedoms to receive and provide health services was needed. Moreover, according to the Council, developments in the field of services in the internal market should not only be based on case law, but also on political consensus. 

Health services were therefore included in the Commission’s proposal for a directive on services in 2004. Although the Parliament and the Council approved Community action in this field, health services were left out of the Services Directive of 2006, because the specificities of health services were not sufficiently taken into account. The Commission then started a policy initiative to address healthcare services as a separate issue. 

The Commission’s first attempt to launch its proposal for a directive on patient’s rights in cross-border healthcare initiated a heavy discussion on the consequences for the planning and financing of national health systems. Cross-border healthcare might create inequalities, for healthcare systems vary between the Member States. 
With the new draft directive, presented in July 2008, the Commission has tried to take away all uncertainties around the application of cross-border healthcare. To clarify the responsibilities of the Member States authorities, the directive provides in Common Principles, based on the Council’s “Common Principles and Values in all EU health systems” as wished for by the stakeholders and the Member State’s governments; and provides for a framework, based on the existing case-law on cross-border healthcare. This framework sets forth that the authorities of the Member State where the patient is insured need to set up a mechanism to calculate the reimbursement of the treatment; need to introduce a system for prior authorisation; and need to provide information through national contact points on the procedure of cross-border healthcare. The Member State where the treatment takes place is responsible for the equal treatment and protection of the guest patient and their national patients. 
It seems at first glance clear what the responsibilities are for the Member States and what mechanism should be provided for. However, when it comes to implementing the directive, one can imagine that Member States’ authorities might need more details on these mechanisms. It can be found unclear what is considered as a serious undermining of the stability of the social security system and when this point is reached. When the system of prior authorisation is implemented under different criteria, this will lead to inequality between Member States and between patients in the EU.  Further, the system of reimbursement might need more clarification as well. Because the funding of healthcare differs between Member States, it is difficult to determine for some Member States to calculate the actual cost of a treatment. However, the Commission has formulated in article 19 of the directive that an implementing committee will be set up consisting of Member State representatives to assist the Commission implementing the directive. 
As for the equal treatment of guest patient, it can be questioned how this will be controlled, for there is a difference in treatment of patients in Member States with the Mediterranean type of healthcare. The example of Mediterranean healthcare systems in chapter one shows that in these Member States the healthcare system is clientelistic and a certain group of national patients might be given preferential treatment over guest patients. 

All in all, the Commission has made clear in its draft directive what the rights of the patients are in cross-border healthcare and what the responsibilities are of the Member States involved. However, difficulties can be expected when it comes to implementing the directive. 

Response from EU institutions on the draft directive
3.1.  Decision making process

Before the Commission’s draft directive will become definitive, it has to be adopted by the Parliament and the Council through the Co-decision procedure. Since the Treaty of Amsterdam this procedure applies to almost all the internal market areas such as decisions concerning the free movement of employees, the freedom of establishment and services and decisions concerning harmonisation measures to establish the internal market, under which the proposed directive falls. Since the Treaty of Maastricht the co-decision procedure also applies to policy areas such as education, culture and trans-European networks (Pisuisse & Teubner, 2005).  

The main characteristic of the co-decision procedure is that the Commission, the Parliament and the Council reach a compromise. The course of the co-decision procedure is as following: 

Initially, the Commission submits its proposal to both the Parliament and the Council. The Parliament then, discusses the proposal in its first reading and adopts an opinion. This opinion is prepared by a rapporteur and is discussed and amended in the relevant parliamentary committee, before it is adopted by the Parliament. In this stage the Committee of the Regions and the Economic and Social Committee have the opportunity to give their opinion as well (EC a). 

While the Commission’s proposal is discussed in the Parliament’s first reading, the Council prepares its position within working parties formed of experts from the Member States. The Council finalises its position on the Commission’s proposal and the opinion of the Parliament, in its first reading. In case the Parliament did not propose any amendments on the proposal and the Council accepts the proposal, the act can be adopted. In case the Council adopts the by the Parliament proposed amendments, the act as amended can be adopted as well. In all other cases the Council forms a common position. A second reading in the Parliament will then be prepared 
(EC a). 
Within three months time, the Parliament discusses the common position of the Council in its second reading and can reach three decisions: it can approve, reject, or amend the Council’s position. In case the Parliament rejects the common position of the Council, the act will not be adopted and the legislative procedure is ended. The former option for the Council to call upon the Conciliation Committee is abolished. Nevertheless, the Parliament has never rejected the common position of the Council. When the Parliament proposes amendments on the Council’s position, the amended text is sent to the Commission and the Council. The Commission has to give its opinion on the amendments of the Parliament, because this will determine the type of voting in the Council’s second reading. A negative position of the Commission on at least one amendment, for example, means that the Council must vote unanimously if it wants to adopt a different opinion than that of the Commission (EC a). 

The Council has now as well three months within it has to act. In its second reading, the Council can either approve or disapprove the amended common position. If the Council rejects the amendments of the Parliament or if the Council cannot form the required majority, the Conciliation Committee is called together within six weeks in order to reach a compromise on the Council’s common position. The Conciliation Committee is composed of an equal number of members from the Parliament and from the Council and the responsible Commissioner. If the Conciliation Committee reaches an agreement it adopts a joint text. If the Conciliation Committee cannot reach an agreement, the act is not adopted and the legislative procedure comes to an end. In case a joint text is adopted, the Parliament and the Council have six weeks to act. The joint text can be adopted by both institutions, which means that the act in accordance with the joint text is adopted. In case either of the Parliament and the Council do not approve of the joint text in this six weeks, the act is not adopted and the procedure ends (EC a). 

3.2.  European Parliament

At this moment the Commission’s proposal is still in the early stage of the Parliament’s first reading. The Committee on Environment, Public Health and Food safety (ENVI) is working on a report on the proposal for a directive on the application of patient’s rights in cross-border healthcare. Rapporteur John Bowis from the EPP-ED group has formed a draft report containing amendments on the Commission’s proposal, which is considered in the ENVI meeting of December the first. The amendments on this report, for which the deadline is the 15th of January 2009, will be considered in the ENVI Committee meeting on the 9th of February. Voting in the ENVI Committee will take place the 12th of March. 

After the ENVI Committee has adopted the report, the Parliament has to adopt it in its plenary session in April 2009 (European Parliament Environment, Public Health and Food Safety Committee [ENVI], 2008b). The Parliament has, however, debated on the subject of cross-border healthcare during the debate on the Social package in the plenary session the 25th of September. 

The responses of the MEPs in this debate were overall positive. Many welcomed the Commission’s proposal for a directive, because jurisprudence of the European Court of Justice already allows patients to go abroad to seek healthcare. However, everybody agrees that a legal certainty is needed to clarify where the patients and where the Member States stand in this matter. This needs to be decided by politicians in stead of lawyers, the MEPs said. Further, everyone was positive on the fact that the European citizens, namely the patients, are the centre of this directive. 

Although, the MEPs were overall positive, there were also many MEPs who spoke out their concerns on the consequences of this directive. It is believed that the directive might have negative effects on the equality among the citizens in Europe. Health tourism would occur, which would only be accessible for the rich and well educated citizens. Moreover, the health tourism would cause inequalities between Member States, due to a decrease in the available health resources in Member States where healthcare is cheap. MEPs are also concerned about the prescriptions provided in another Member State, for the acceptation of these prescriptions differs from country to country. Further, there are concerns about the reimbursement of the costs of healthcare obtained in another Member State. There are questions on how the reimbursment will be provided, the speed and method of it and what information will be given to patients. Some MEPs consider that the question of prior authorisation should be the main focus of the debate on the proposed directive. This because the healthcare systems differ between the Member States and the prior authorisation is an important instrument in the coordination and planning of healthcare services in the Member States. It is regretted that the directive is not clear on this point.  Some said that equal costs of healthcare could resolve the issue of the financing of healthcare and there should be a debate on European minimum norms (EP, 2008).  

A difference in opinion can be seen between the political groups. The parties on the right are in general positive on the directive. It are the parties on the left which are mostly concerned about the inequality this directive might cause. Hereunder the positions on the draft directive per political group in the Parliament:

Group of the European People’s Party and European Democrats (EPP-ED)

EPP-ED (Christian Democrats and Democrats) has been the largest party in the EP since 1999 with now 288 seats. EPP-ED wants a Europe that creates opportunity and wealth within a single market and is competitive at world level, while ensuring the wellbeing of everybody (Group of the European People’s Party and European Democrats [EPP-ED]). The position of the EPP-ED group on cross-border healthcare is positive. The group believes that the free movement of patients should not be hindered and calls for legal certainty in this field. Further, according to the EPP-ED party patients need to be able to decide between healthcare providers. The directive would lead to more competition and a reduction in the costs of healthcare. However, the group wants more clarity on the issue of reimbursement, prior authorisation and prescriptions, for healthcare systems are not the same in every Member State. As a solution to the question of the reimbursement system, some members of the party propose a central European clearing house or a European health insurance that will be recognised by every Member State. In reaction to the concerns about health tourism, the EPP-ED party notes that when people need healthcare, it means that they are in pain and have a hard time. According to the group, healthcare tourism is therefore not at stake here, it concerns the need of healthcare (EP, 2008).  

Socialist Group (PES)

The Socialist Group is the second party in the EP with 216 seats. Key issues for this group are: creating a competitive, social Europe; dealing with the energy problems; promoting full freedom of movement of people and the services they can deliver, while preventing social dumping; strengthening the EU’s voice in the world; promoting user friendly and effective laws; and building trust with people across Europe (Socialist Group [PES]). In opposition to the EPP-ED group, PES, is concerned about health tourism as a consequence of this directive. The party agrees that clarification is needed on patient’s rights and that the issue of prior authorisation should be further discussed. Still, the most important issue for the Socialist group is the equal treatment of all patients. It is feared that this directive will be interpreted as a directive on the internal market on health services which will lead to a situation where only the well off have the right to healthcare. The Socialist group also fears that this directive will cause an exodus of patients to Member States where healthcare is inexpensive and lead to an explosion of the price of healthcare in the Member States which receive these health tourists (EP, 2008).   

Group of the Alliance of Liberals and Democrats for Europe (ALDE)

ALDE is the third political group in the EP with 104 seats and brings together MEPs from liberal and democratic parties across the EU. The party stands for individual liberty; a free and dynamic business culture; economic and social solidarity; sustainability in taking actions; protection of the environment; and respect and tolerance for cultural, religious and linguistic diversity (Group of the Alliance of Liberals and Democrats for Europe [ALDE]). This group is most in favour of the proposed directive. It even has created a website where the rights of patients are explained. ALDE believes that cross-border healthcare will not discriminate the poorer citizens, because when it is ensured that Member States can authorise treatment in another country prior to that treatment, cross-border healthcare is not only restricted to those who can afford it. The group stresses that the proposed directive is not a new services directive. Nevertheless, ALDE recognises that the situation for Member States will be difficult, for they need to make the directive work (ALDE b).

Union for Europe of the Nations (UEN)

UEN, with 44 seats in the EP, supports the positive development of the EU. The group stands for: respect for national identities, and linguistic diversity; the safeguarding of the principle of subsidiarity; a social market economy for technological progress and improving the welfare state, environmental protection as the best way of giving citizens a good quality of life; uniform rules to protect the consumers; broader co-operation in the field of education and research programmes; and protecting the elderly and the disadvantaged (Union for Europe of the Nations [UEN]). The UEN agrees that patients should have the possibility to seek healthcare in another Member State. However, it stresses that Member States must keep their right to limit cross-border healthcare given the restricted number of healthcare means available and the different budgets systems in especially new Member States. The party feels, further, that a reimbursement system is necessary until the level of healthcare is equal in all Member States (EP, 2008). 

Group of the Greens/ European Free Alliance (Greens/EFA)

The Greens/EFA have 42 seats in the EP. The group wants to: build a society respectful of fundamental human rights and environmental justice; increase freedom within the world of work; deepen democracy; build a EU based on the principle of subsidiarity; re-orientate the EU to lay more emphasis on social, cultural and ecological values in stead of economic values (Group of the Greens/ European Free Alliance [Greens/EFA]). In relation to cross-border healthcare, the Greens are also afraid that the market will take over and that national healthcare systems will be undermined. According to the Greens, the directive should therefore be clear on the issue of prior authorisation. The patients and administrations involved need to understand what the prior authorisation is about and how it must operate quickly in terms of medical need (EP, 2008).

Confederal Group of the European United Left-Nordic Green Left (GUE/NGL)

Within the GUE/NGL each member party retains its own identity and policy, but at the same time work together to pursuit their common political objectives. With 41 MEPs, the group stands for a Europe for: growth and employment; solidarity and high social standards; openness and democracy; fairness in dealing with the developing countries; and respect for the global environment (Confederal Group of the European United Left-Nordic Green Left [GUE/NGL]). The GUE/NGL is not optimistic about the proposed directive. The group says that there is a risk that the directive will focus on business in stead of healthcare and will result in a directive on health services. According to GUE/NGL, health services should remain a national power, for after all, the right to emergency care abroad is already provided. The group worries that health tourism will arise and that the directive would undermine the equal treatment of all patients, because it is easier for rich, well educated citizens to avoid waiting lists than for the poorer (EP, 2008). 

Independence/Democracy (ID)

ID has 24 seats in the EP and consists of EU-critics, euro-sceptics and euro-realists. The party aims for rejecting the Treaty establishing a European Constitution and opposing all forms of centralisation. Moreover, some members of ID, such as the United Kingdom Independence Party (UKIP), promote the complete withdrawal of their country form the EU (Independence/Democracy [ID]). The ID group is positive on the possibility for patients to have healthcare in another Member State. However, cross-border healthcare does not solve the existing problems in national health systems, the group says. In addition, the group states that this directive must not lead to healthcare model similar to that of the United States, where the richest citizens receive the best medical treatment. The reimbursement by the national governments should, therefore, be the same in every Member State (EP, 2008). 

As mentioned earlier, rapporteur John Bowis has formed a draft report on patient’s rights in cross-border healthcare. In this report the rapporteur encourages that the proposed directive provides legal certainty in the field of cross-border healthcare. He emphasised that patients need to be the centre of this directive. Issues as the provision of services and the mobility of professionals should be left aside for now. The amendments proposed in the draft report, concern the questions mentioned by the MEPs in the plenary session of September 25. These questions are that of prior authorisation for hospital treatments, the practical aspects of paying for treatment abroad, what constitutes a treatment, the information given to patients and healthcare providers and the question of prescriptions obtained in another Member State which may not be available in the home country. Clarification on the issue of prior authorisation is needed, according to the draft report, for the judgements of the Court “were not so much about the authorisation process, but about the use of this process unreasonably to decline or place obstacles in the way of a person’s right to travel for treatment” (ENVI, 2008a, p.30-31.). A system of prior authorisation should be put in place to make it possible for healthcare managers to give a warning of exceptional costs in advance. The draft report also suggests that a system of reimbursement should be put in place that directly reimburses from the home funder to the receiving hospital. Two options are given on how this can be done. The first is through a Central Clearing House which manages the cross-border, cross-currency and cross-system (Beveridge/ Bismarck) problems. The other option is a bi-lateral voucher system. With this system the patient takes a voucher to the hospital of treatment which is then guaranteed to receive payment up to a given amount by the patient’s home country. With this voucher the patient would not have to pay personally in advance of the treatment (ENVI, 2008a).  

Next to the draft report of John Bowis, rapporteur Bernadette Vergnaud published a working document to highlight the issues regarding the proposed directive that are of interest of the Committee on the Internal Market and Consumer Protection. In this document, Bernadette Vergnaud regrets that the Commission did not look at the effects the directive might have on the maintenance of national healthcare systems. She says in the document that “the respect of the subsidiarity principle regarding national health systems should also be discussed, as their equilibrium could be put at stake” (European Parliament Internal Market and Consumer Protection Committee [IMCO], 2008, p. 3). One of the other issues that need further discussion, according the rapporteur, is that of responsibility insurance. It needs to be clarified which rules apply for compensation and what options for legal actions are available in case of damage as a result of treatment abroad. The rapporteur also questions what legal situation applies in case treatment takes places in two or more Member States. In relation to prior authorisation and national health system, the rapporteur says that the definition of hospital care needs more clarification, because this decides whether or not prior authorisation is needed. She mentions, further, that the reimbursement system raises questions concerning equal access to healthcare. On the issue of cooperation between Member States, the rapporteur noted that it must be analysed whether the proposed directive ensures rules on medical follow-up and recovery care when the patients returns home (IMCO, 2008).  
3.3.  Council of ministers

The Council is still at the early stage of its activities around the proposed directive as well. A meeting of the Committee on Employment, Social Policy, Health and Consumer Affairs is scheduled for the 16th of December to debate the proposed directive. At the Parliament’s plenary session the 25th of September, Roselyne Bachelot-Narquin, the president of the Council, represented the opinion of the Council on patient’s rights in cross-border healthcare after the Council had discussed the Commission’s proposal, earlier that month, at an informal meeting.  

The position of the Council on the draft directive, after its first exchange of opinion at the informal meeting, is positive. Just as the Parliament, the Council stated that European health needs to be constructed by the co-legislators after a political and democratic process in stead of being left to the jurisprudence of the Court. In her speech in the Parliaments plenary session, the president of the Council noted that due to the delay the proposed directive had, it is now too late to have a first reading in the Council under the French presidency. However it will be tried to push negotiations in the Council as far as possible and to engage in the debate with the Parliament and with the Public Health Committee (EP, 2008).

In relation to the area of application of the proposed directive, the Council has heard that the Parliament regrets that this directive is limited to the mobility of patients and does not take into account the mobility of healthcare professionals. The Council understands this regret, because since the healthcare services are left out of the Services Directive, a grey area is left, which is not covered by the current proposal for a directive on patient mobility. It can be said that this directive has a greater link with integrating the jurisprudence of the Court than it links to the exclusion of health services from the Services Directive. However, the Council notes on this point that a much broader directive including the mobility of healthcare professionals, will not have a chance to be adopted before the elections of June 2009 (EP, 2008). 

Regarding the content of the draft directive, the Council has not yet discussed all points. Nevertheless, the Council could affirm that the question of prior authorisation for hospital care is the main concern of the Health Ministers. Moreover, the Health Ministers said that there should be a better balance between the individual right of patients to move within the EU and keeping the regulation and planning of healthcare at national level in the benefit of everyone. This balance results in the establishment of the requirement of prior authorisation for hospital care. According to the Council, the management of healthcare, the planning of hospital care in particular, should remain in the hands of the Member States. The reason for this is that, on the one hand, the Court already recognised that the objective of this planning is to guarantee the accessibility to quality hospital care on national level. On the other hand, the planning of hospital care tries to master costs. In addition, the Council says that the prior authorisation framework will not restrict patient mobility, for it is already recognised that authorisation cannot be refused when the treatment is not available in a reasonable time in the home country. The Council says further that the protective character of prior authorisation should not be forgotten, because it guarantees that the treatment in another Member State will be reimbursed by the home country (EP, 2008). 

Finally, the Council is of the opinion that this directive will clarify patient’s rights. It gives the patients the information they need and it guarantees a uniform interpretation and therefore a universal implementation of the Court’s jurisprudence (EP, 2008). 

3.4.  National Parliaments
The European Parliament keeps an inter-parliamentary cooperation with the parliaments of the Member States. This cooperation takes place in the Conference of Community and European Affairs Committees (COSAC). The COSAC consists of representatives from the European Parliament and of representatives from national parliaments dealing with European Affairs. The cooperation with national parliaments through the COSAC was established in 1989 after the Member States agreed to strengthen the role of national parliaments concerning the Community process by bringing together the European Affairs Committees. After the Treaty of Amsterdam the COSAC is officially recognised. A protocol was then adopted on the role of national parliaments. This protocol says that all Commission consultation documents must be forwarded to national parliaments on time (Conference of Community and European Affairs Committees [COSAC]). In 2006, the Commission and the Council decided that all future proposals should be sent to the national parliaments as well in order to control it on the principle of subsidiarity and proportionality. With the introduction of the Lisbon Treaty, national parliaments will have a yellow and an orange card. The yellow card allows Member States to object to the Commission’s proposal on the basis of infringement of the principle of subsidiarity and proportionality. The orange card obliges the Commission to cancel or amend its proposal when 55% of the national parliaments object to the proposal (EU a).

The exchange of EU information among national parliaments, in cooperation with the European Parliament, takes place via the online IPEX database. This database contains a list of Commission documents from 2006 and gives users access to national scrutiny pages. The Commission’s proposal for a directive on the application of patient’s rights in cross-border healthcare can be found in this database. The database shows that the proposed directive is now under scrutiny in the Member States’ parliaments. However, not all parliaments are in the same stage of the scrutiny process. 

Some national parliaments have already made clear that they have doubts whether the proposed directive complies with the principle of subsidiarity and proportionality. The reason for this is that the Member States which have changed the jurisprudence of the Court into national law, consider that clarity around cross-border healthcare can be reached through less far going measures such as better provision of information, infringement procedures by the Commission and the voluntarily incorporation of jurisprudence of the Court into national law by the Member States. These national parliaments think that the guidelines on the quality and liability in case of medical mistakes mentioned in the draft directive, will cause Community intervention in national healthcare systems and consider this is not in line with the principle of subsidiarity (Interparliamentary EU Information Exchange [IPEX]).  

The main concern of the national parliaments is the application of the reimbursement system. For the financing of healthcare differs between Member States, the national parliaments of for example the Netherlands, Austria and Germany have stated that all Member States should use the same reimbursement system in order to prevent inequalities. The Austrian parliament gives a good example of the question what costs should be charged for guest patients. The parliament explains its mixed financing system which consists of tax incomes, income through healthcare insurance and private payments. According to the Austrian parliament it stays unclear in the draft directive whether the guest patients should pay a tariff that covers all costs or whether they should only pay the part the insurance companies contribute to the healthcare capacities in hospitals. If the latter is the case, according to the Austrian parliament, this will have a significant impact on the financial stability in the Austrian healthcare system (Austria’s Committee on EU Affairs). 

Other concerns on the consequences of the draft directive relate to the administrative burden of implementing the directive, the differences in the definition of hospital treatment between the Member States and the possibility of requiring prior authorisation, which might not be powerful enough (IPEX). 

It can be said that the concerns about the reimbursement system does ask for a directive to clarify this issue and to prevent inequalities between Member States. Also the differences in definitions between Member States and the concerns of many national Parliaments on this matter, show that when Member States solely incorporate the Court’s jurisprudence in national law, the differences in definitions, different approaches and different interpretations of the jurisprudence will not be


taken away.  

3.5.  Conclusion 
The Commission’s proposal for a directive on patient’s rights in cross-border healthcare is still in the early stage of the co-decision process. Rapporteur John Bowis of the EPP-ED fraction has published a draft report containing amendments on the Commission’s proposal. This report is still under consideration in the Parliamentary Committee on Environment, Public Health and Food Safety (ENVI). The first reading of the Parliament will take place the 9th of February 2009, after the ENVI Committee will have adopted the report of John Bowis. At the same time the Council has the Commission’s proposal under consideration as well and the Committee on Employment, Social Policy, Health and Consumer Affairs will discuss it in its meeting of December the 16th. Nevertheless, debates on the issue of cross-border healthcare have been held in the EU institutions since the Commission has published its draft directive this summer.  

Among the EU institutions it is agreed that there is need for clarification on patient’s rights in cross-border healthcare and that this clarification needs to be provided through a political process and not through jurisprudence of the Court. However, not all parliaments of the Member States agree that legal certainty needs to be given through a directive. Less far going measures such as a better provision of information to patients would be sufficient, according to especially the Member States which have already changed the Court’s jurisprudence in this matter into national law. 

It can be said that the main concern of the EU institutions is the application of the directive in the different healthcare systems within the EU. With the application of the directive, mainly the system of prior authorisation and the reimbursement system are considered as unclear. The EU institutions think that because the available healthcare recourses and budgets differ, it should be possible for Member States to limit the number of people going abroad to have healthcare when this leads to exceptional costs in the Member State. The system of prior authorisation is, therefore, very welcomed by the EU institutions, but it is thought that this system still needs further clarification. Also the system of reimbursement needs further clarification. National parliaments in particular question what costs should be charged for guest patients, for this should not lead to inequalities among the Member States in the financing capacities of healthcare. The directive is, therefore, needed. Although, in its current form, the directive should be detailed on the aspects where healthcare systems differ in order to prevent inequalities and to prevent new legal cases at the Court. 
Concerning the consequences for patients, the political groups in the Parliament have different opinions. Parties on the left, such as the Socialist Group and the Greens, are afraid that the directive will make it easier for the rich and better educated patients to seek healthcare abroad. It is also believed by these groups that health tourism will occur as a result of this directive. The more right winged political groups think, on the other hand, that the directive takes inequalities between patients away. According to these parties, especially the possibility for Member States to require prior authorisation should make cross-border healthcare available for all patients. 
It might be the case that it is easier for the rich and better educated patients to seek healthcare abroad and that the less well off are less willing to take this step. This might seem as an inequality between patients, but it can also be considered as the decision of these patients, for all patients will have access to the same information and they are provided of the same rights. However, what could cause an inequality between patients is that not all patients have the financial capacity to pay for the treatment up front. Therefore, the directive should provide for a system to prevent such an inequality between patients.   

Response from stakeholders on the draft directive

4.1.  Response from stakeholders

After the Commission’s launch of its proposal for a directive on patient’s rights in cross-border healthcare, many stakeholders published press releases with their point of view on the proposal. In the field of healthcare, stakeholders representing patients, healthcare professionals, healthcare employers and even the medical technology industry can be found. Several stakeholders have since the draft directive was published gathered in meetings with the EU institutions to discuss the proposed directive. One of these gatherings was for example the roundtable “High Quality Healthcare in Europe”, organised by the Council of European Dentists (CED) and the Standing Committee of European Doctors (CPME). At this meeting Health Commissioner Androulla Vassiliou, several MEPs and the European Patient’s Forum (EPF) came together. The meeting attracted a large audience, which included other stakeholders and policy makers concerning healthcare. At the roundtable it was agreed that there was a need for this directive. However, it was also thought that there are still many questions to be answered in relation to the implementation of the directive. These questions concern unclear definitions in the draft directive such as ‘undue delay’ and ‘hospital care’, the administrative burden the directive might cause and how to set standards for quality healthcare, for that is difficult to measure (Council of European Dentists, 2008). 

When looking at the opinion of the involved stakeholders, it can be noted that patient and consumer organisations have more concerns regarding inequalities between patients and between Member States. These organisations stress the need of the provision of clear information to patients to make the right decisions in this matter. Healthcare professionals and healthcare employers organisations are more focused on the organisation of healthcare in Member States. Especially healthcare employer organisations think that Member States should be able to require prior authorisation before a patient can have medical treatment abroad.  

European Consumers Organisation (BEUC)

BEUC is one of the first lobbying organisations in the EU composed from 41 independent national consumer organisations of the EU’s Member States, countries from the European Economic Area and applicant countries. As its name says, BEUC lobbies for basic consumer rights. It also promotes the development of a single market that works in the interests of consumers. According to BEUC, the relationship between consumers and suppliers of goods and services should be based on fairness and should try to create the right conditions for consumers to make independent decisions. BEUC finds it also important to pay special attention to the consumers which are the most vulnerable, such as children, the elderly and the disadvantaged. Next to the lobbying activities, BEUC formally represents the consumers in the decision making process. It has a seat on the European Consumer Consultative Group and experts from its members take part in different European Commission advisory groups. Furthermore, BEUC provides, together with the European Public Health Alliance, the secretariat in the Health and Consumer Intergroup. This Intergroup brings together MEP’s, experts from industry and consumer and public health organisations to discuss issues on the EP agenda (European Consumers Organisation [BEUC]). 

The Consumers organisation looks at the proposed directive from the patient’s point of view as a consumer. The organisation believes that patients must have the right to travel to another Member State to seek healthcare in case this is not possible in their Home Country. Therefore, the Commission proposal for a directive on this matter is very welcomed. Especially the national contact points are welcomed by BEUC. Patients need to get enough information on the procedures and reimbursement to make rational choices. BEUC does, however, question the system of prior authorisation. According to the organisation, this must not lead to inequalities between the Member States (BEUC, 2008).

European Public Health Alliance (EPHA)

EPHA represents 100 NGOs and other not-for-profit organisations occupying in support of health in Europe. The objective of EPHA is to protect the health interests of everyone living in Europe and to support the dialogue between the EU institutions, citizens and NGOs. The activities of EPHA concern monitoring the policy making process and maximising the flow of information about health promotion and public health policy developments; promoting greater awareness amongst European citizens and NGOs, with the purpose that citizens can contribute to the policy making process and take part in programmes; and supporting collaboration and partnerships between NGOs and other not-for-profit organisations (European Public Health Alliance [EPHA]a).

EPHA has mainly concerns about the inequality this directive might cause between Member States and between patients. Because the access to and the quality of healthcare differs between the Member States, EPHA believes that the directive will cause health tourism. The Alliance adds to this that it is already the case that those who can afford it go to another Member State to obtain healthcare and that this directive will only save them some money. The directive would, also, not encourage Member States to address the existing inequalities concerning access to healthcare in their countries. EPHA further thinks that the proposed ‘Centres of Excellence’ will lead steal away experts from Member States. Concerning the impact on health systems in Member States, EPHA thinks that the Commission cannot ensure the Common Values and Principles in Health Systems as agreed by the Council in 2006 and that it is needed to respect the principles of the universality of health services, access to good quality care, equality and solidarity. According to EPHA the EU should focus on creating the same level of quality in healthcare in all Member States (EPHA b). 
European Patients’ Forum (EPF)
EPF is the voice of patients at European level. It was founded in 2003 after calls from the EU institutions to have one patient body to address and consult on subjects of interest to patients.  EPF stands for high-quality, patient-centred, impartial healthcare for all patients in the EU. Therefore, EPF occupies with: equal access for patients; patient’s involvement in EU health-related policy making, programmes and projects; ensuring that patients’ perspectives are heard at EU level; encouraging sustainable patient organisations; and promoting solidarity and unity across EU patients’ associations (European Patients’ Forum [EPF]).

EPF welcomes the proposed directive, for it gives the legal clarity that is needed. From the EPF’s point of view, this directive does not change the organisation of Member States’ healthcare systems. It will make cooperation between Member States possible, which will lead to better quality in healthcare. The directive will also reduce inequalities between patients, because it clarifies when treatment abroad is reimbursed. The provision of information to patients is, therefore, an important point for EPF. The proposed national contact points are, thus, very welcomed. Further, Communication technology is considered important as well. With the development of e-health systems, it is possible for patients to benefit from health services abroad while staying in their home country. Although EPF is positive on the draft directive, it has two concerns. Firstly, it is believed that the reimbursement system could lead to unnecessary delays. Therefore, a mechanism for quick reimbursement should be created. Secondly, another mechanism should be set up to prevent that patients have to pay for their treatment in advance, for not all patients have the economic situation to do so (EPF, 2008).

Standing Committee of European Doctors (CPME)

CPME is an international, not-for-profit association which represents all medical doctors in the EU. The goals of CPME are to promote the highest standards of medical training and medical practice to achieve the highest quality of healthcare; and to promote public health, the relationship between patients and doctors and the free movement of doctors in the EU. To achieve its goals, CPME cooperates with the EU institutions and offers a broad expertise in issues related to medicine and the medical profession (Standing Committee of European Doctors [CPME]). 

Regarding cross-border healthcare, CPME is positive on the Commission’s proposal for a directive. CPME believes that patients should have the possibility to seek healthcare in another Member State when this is not available in their home country or if they choose to have it abroad. In this field their rights and the quality of healthcare needs to be ensured. Patients as well as physicians should be well informed as well. E-health is important to provide good information. As the organisation of healthcare is the Member State’s responsibility, CPME supports the Commission’s proposed cooperation on cross-border healthcare between Member States (CPME, 2008).

Health First Europe (HFE)

HFE is a non-profit, non-commercial alliance of patients, academics, healthcare experts and the medical technology industry. It promotes fair access to modern, innovative and reliable medical technology and healthcare to ensure that this is considered as an essential investment in the future of Europe (Health First Europe [HFE]).

The Commission’s draft directive is welcomed by HFE. Concerning patient mobility, HFE believes that equal access to healthcare needs to be ensured. Therefore, HFE is positive about on the position of the Commission to ensure high standards of patient safety and quality of care in all Member States. The Commission’s proposal for cooperation between Member States is also very welcomed by the organisation (HFE, 2008).  

European Hospital and Healthcare Federation (HOPE)

HOPE is an NGO that represents national public and private hospital associations and hospital owners and either federations of local and regional authorities or national health services. HOPE encourages improvements in the health of European citizens, a high standard of hospital care and to support efficiency with humanity in the organization and operation of hospital healthcare services. To achieve this, HOPE is engaged in various activities such as launching projects, creating technical working parties, setting up educational programmes and organising workshops and congresses (European Hospital and Healthcare Federation [HOPE]a). 

HOPE is positive on the Commission’s proposal. Patients must have the opportunity to seek healthcare abroad. Experience should, therefore, be shared between healthcare systems. HOPE thinks, however, that the differences between these healthcare systems should be recognised. The directive must not undermine the power of Member States to plan and fund healthcare in their country. The system of prior authorisation is considered as helpful to patients, because it gives patients the opportunity to discuss what options for treatment are available, and which rules apply concerning reimbursement, after-care arrangements and in case something goes wrong. Moreover, HOPE thinks that if there is not a system of prior authorisation, health inequalities will become worse. Member States should, however, decide themselves whether hospital or non-hospital care falls under the prior authorisation requirement, because for many procedures an overnight stay in a hospital is not needed or can be done in a non-hospital setting. According to HOPE, the Commission needs to look further at the continuity of care and the administrative burdens the directive might cause. Many patients will need follow-up care when they return to their home country. The differences in national systems and language problems might risk the quality of this follow-up care. Concerning the administrative burdens, HOPE fears that this might take away resources from patient care (HOPE b).  

European Hospital and Healthcare Employers’ Association (HOSPEEM)

HOSPEEM is a young organisation, formed in 2005. It is created by the members of the European Centre of Enterprises with Public Participation and of Enterprises of General Economic Interest (CEEP) who believed a separate voice on health workforce issues at European level was needed. The members of HOSPEEM can be found in both state and regionally controlled hospital sector and in the private health sector. HOSPEEM is concerned with ensuring good employment practice for healthcare staff and tries to ensure that the views of employers in the health sector are taken into account by the EU institutions (European Hospital and Healthcare Employers’ Association [HOSPEEM]). 

HOSPEEM is of the opinion that there should be Community action in the field of cross-border healthcare. However, this should not harm health systems. HOSPEEM states that proposed directive makes it difficult for Member States to ask for prior authorisation, which might have negative consequences for the planning and financing of healthcare in the Member States. As the financer of healthcare abroad, the Member State should be able to decide what treatment is the most appropriate for the patient. Regarding health inequalities, HOSPEEM fears that the proposed directive only benefits the mobile and well informed patients. Further, association is concerned that the directive might cause administrative burdens as well, which is time consuming and expensive (HOSPEEM, 2008). 

Eucomed

Eucomed is a European medical technology lobby, with the mission to improve patient and clinician access to modern, innovative and reliable medical technology. It represents 450 designers, manufacturers and suppliers of medical technology (Eucomed).

The Commission’s proposal is welcomed by Eucomed as well. As Eucomed represents the medical technology industry, it supports cooperation between Member States through e-health. According to Eucomed, medical technology helps to increase cost-effectiveness. To find better solutions to treat patients, Eucomed believes that more cooperation on funding, reimbursement and patient access can help to achieve this Eucomed, 2008). 
4.2.  Conclusion

A consensus among the stakeholders on the need for patients to have the possibility to seek healthcare abroad can be seen. The proposal for a directive on cross-border healthcare is therefore welcomed by the stakeholders. All stakeholders agree that to facilitate this, cooperation between Member States is needed and that e-health can play an important role in this matter. In addition, it is agreed that information to patients is vital to help patients making the right choice and to clarify the procedures. 

Stakeholders representing patients emphasise in particular the importance of the provision of information to patients and welcome the national contact points proposed by the Commission. These organisations mention that inequality between Member States can be a consequence of this directive, because healthcare has not the same quality level in all Member States. EPHA therefore thinks that the EU should first create the same quality level of healthcare in all Member States. This raises, however, the question whether the same quality level of healthcare can be reached in the EU and whether this needs some form of harmonisation of healthcare systems. At this stage the quality of Eastern-European healthcare systems have a lower quality, because the healthcare systems in these countries are still under development. On the other hand, it might be the case that the quality of healthcare will reach the same level eventually due to market forces. 
Concerning inequalities between patients, EPHA is afraid that the directive will encourage health tourism by those who can afford it. EPF, on the other hand does not think that the directive will cause inequalities between patients. On the contrary, it believes that the rules and procedures to have healthcare in another Member State are clarified, which will reduce inequalities. However, this rules and procedures do not take away the inequality between patients’ financial capacity to pay for the treatment up front.
As for the stakeholders representing the healthcare sector, the main concern is the organisation of healthcare by the Member States. It is believed that this should remain in the hands of the Member State. The healthcare employers’ organisations are in favour of the prior authorisation requirement and that the Member States should decide whether prior authorisation is required for hospital care and what treatment is appropriate for the patient. But that raises the ethical question whether this should be decided by a public servant or by a doctor. There is, however, a difference in opinion between HOPE and HOSPEEM regarding the inequality the directive might cause between patients. HOPE is of the opinion that the prior authorisation system will clarify the possibilities for patients and will reduce inequalities. HOSPEEM nevertheless fears that the directive will only benefit the well informed and mobile patients. For many stakeholders are afraid of this, the directive should be more clear on the possibilities for disabled patients, for example whether there should be more arrangements made for these patients. 
Next to the possible consequences of increased inequalities between patients, inequalities between Member States and the organisation of healthcare, mentioned above, other considered consequences of the proposed directive are: 

· An increased bureaucratic burden, which is expensive and time consuming

· The outflow of experts from Member States to the Expert Centres

· Delays in the reimbursement of the treatment abroad

· A lack of clarity concerning follow-up care
· Confusion regarding the medical terms used in the directive, for definitions differ in the Member States
Conclusion
The proposed directive of the Commission offers patients the possibility to have healthcare in another Member State and to have this treatment reimbursed by the patient’s national health insurance up to the amount this treatment or a similar treatment costs in the home country. This is also already recognised in several rulings of the Court. However, because it is the responsibility of the Member States selves to organise and finance their healthcare, Member States feared that a large outflow of patients to other Member States would undermine their healthcare systems. The Court decided therefore in other cases that Member States may require prior authorisation in case a patient seeks hospital care abroad, for this needs to be planned by the national authorities and stable and accessible hospital care is essential. In case a patient seeks non-hospital care abroad, prior authorisation from the patient’s national authorities is not needed. These decisions of the Court are, after several requests from the Council and stakeholders to give more certainty in the field of cross-border healthcare, incorporated in the Commission’s proposal for a directive on this matter and are further clarified. Next to these reimbursement rules, the directive also provides requirements concerning the provision of information on essential aspects of cross-border healthcare to patients and requirements concerning cooperation on healthcare between Member States. 

The Commission’s draft directive is now under consideration by the EU institutions. It is expected that the directive will not be adopted before the Parliamentary elections in June 2009. However, the Parliament, Council and the parliaments of the Member States have spoken out their concerns about the consequences of the directive as proposed by the Commission. Many stakeholders have since the draft directive was published, reacted on the draft directive as well. Therefore, it can be looked at whether the proposed directive is reasonable or whether it needs adjustments. To answer this question the consequences this directive has for the Member States and the patients are reflected on.  

The EU institutions and the stakeholders are mainly concerned about the effect the directive might have on the healthcare systems in the Member States. There is a consensus that the organisation of healthcare should remain in the hands of the Member States. The prior authorisation requirement for hospital care is, therefore, very welcomed, but it is still thought that the directive should be clearer on the prior authorisation issue. The main concern among the EU institutions as well as the stakeholders regards the reimbursement system. It is thought that the directive is not clear on how the reimbursement will be provided and the speed and method of it. Clarity is needed on this point, for not all patients can pay the costs of their treatment up front. The reimbursement system is also questioned in the parliaments of the Member States. The directive is considered not clear on the issue what costs should be charged for guest patients. Clarity in this matter is vital, for it has an impact on the financial stability of national healthcare systems. Furthermore, the parliaments of Member States do not want some Member States to have more benefits than others. The parties involved think that the expensive and time consuming bureaucratic burden this directive will have for Member States, will eventually affect the healthcare systems as well.

Although the directive is overall welcomed, there are still a lot of issues not considered by the Commission when drafting it. Next to the effects on healthcare systems within the EU, the Commission has not taken into account situations where follow-up care is needed, when treatment takes place in two or more Member States, differences between Member States in the definition of medical terms and the acceptation of prescriptions given in another Member State.  

It can be concluded that the Commission’s draft directive to give legal certainty on patient’s rights in cross-border healthcare is in its current form not reasonable. It still leaves many questions for Member States on how it should be implemented to prevent inequalities in benefits between patients and between Member States. Moreover, as Bernadette Vergnaud says in her report that highlights the issues of interest of the Committee on the Internal Market and Consumer Protection: The Commission did not look at the effects the directive might have on the maintenance of national healthcare systems. 
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