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Executive Summary

This paper examines the long anticipated European Union accession to the European Convention on Human Rights (ECHR) and the establishment of an actual launch of the process enabling such accession after so many years from the time it was first proposed. Further, it goes on to examine the different mechanisms offered by the Convention itself and the Union in relation to the protection of human rights and the reasons for EU accession to the ECHR. It continues by presenting the legal basis required in order to enable the opening of accession negotiations and how it was achieved. It then discusses the envisaged impacts of the Union’s accession to the ECHR as seen from a legal, political and EU citizens’ point of view. Further on, potential problems and difficulties are observed and the relation between the two European courts, namely the European Court of Justice and the European Court of Human Rights, is studied; the inter-institutional procedure for concluding the agreement on the accession of the EU to the Convention is also examined. Finally, a conclusion is made and some recommendations are offered.
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1. Introduction

The Second World War gave the reason and drive for the creation of a number of institutions and conventions with the purpose of safeguarding human rights and excluding the possibility of such atrocities, as the ones committed during the war, occurring again. The Council of Europe was one of these newly born organizations. After the “Congress of Europe” in The Hague in 1948, the Council of Europe was founded in 1949. Shortly after, the European Convention for the Protection of Human Rights and Fundamental Freedoms (the Convention) was signed in Rome on 7 August 1950. The Convention entered into force on 3 September 1953. (The ECHR in 50 questions, 2009, p.5) The name that the Convention is most commonly referred to is the European Convention on Human Rights (ECHR). 
For many years, the Convention has served as a reference to human rights law for the European Union (EU). Clearly, the Member States of the Union possess their own constitutions and mechanisms for the protection of human rights. However, the European Court of Justice (ECJ) has not turned only to MS’ constitutional traditions over the years but has made many references to the European Convention on Human Rights for its rulings. There are numerous international agreements on the subject of protection of human rights. However, the Convention seems to have been the prevailing reference to human rights law for the ECJ in the past. After the creation of the European Charter of Fundamental Rights the situation has changed as this instrument has become the primary reference to human rights law in the EU. Nevertheless, the ECHR has preserved its status as a legal text on fundamental rights with great importance for the ECJ and the Union.  
Furthermore, all candidates for accession to the European Union have to ratify the European Convention on Human Rights as this is one of the prerequisites for a membership. (van Dijk, 2007, p.2) It has been argued that said requirement is not reasoned, since the Union itself is not a signatory of the Convention and, moreover, is not supervised by any Convention, or other international, body. (Krüger, 2010) Therefore, accession by the EU to the European Convention on Human Rights seems to be the next logical step to make. 
It is not only supervision of the Union that is concerned in this matter. For a long time, the European Court of Human Rights (ECtHR) and the European Court of Justice have co-existed and complemented one another. However, there has been certain degree of tension and a spirit of competition between the two courts. Accession of the EU to the Convention would facilitate improved coherence between the Strasbourg court (ECtHR) and the Luxembourg court (ECJ) and establish a harmonized system of protecting human rights within Europe. (Krüger, 2010) European Community (EC)/EU accession to the ECHR has been proposed long ago and on a number of occasions. However, so far it has not become reality since there were different obstacles in the way of the Union’s accession to the Convention. In the past, neither the EU had the legal basis to accede to the Convention, nor was the Convention able to accept such accession. In the light of the current situation, EU accession to the ECHR is not only made feasible, but is also binding for the Union. (Art. 6(2) TEU) In addition, it is important to be noted that while in the past the question of which of the two, the European Community or the European Union, would accede to the ECHR was posed, at present this issue has ceased to exist since the EC has been absorbed by the EU with the entering into force of the Lisbon Treaty. 
It must be noted, however, that the mentioned accession process is very complex and brings a number of difficulties with it. The former Deputy Secretary General of the Council of Europe, Hans-Christian Krüger, argues that the two main problems in the way of EU accession to the ECHR include the fear that EU autonomy concerning Community law might suffer and the partial subordination of the European Court of Justice to the European Court of Human Rights. (Krüger, 2010) Nevertheless, the political will for concluding negotiations on the Union’s accession to the European Convention on Human Rights is at place and there is strong determination, from both the EU and the Council of Europe, for the successful completion of the process.
Considering all these factors and bearing in mind the interests of the European citizen, accession by the Union to the Convention has never been so close and needed. Accession talks with the Council of Europe have already been opened and the work for finalizing this long pursued development is in process. In the next pages the different obstacles that lay before EU accession will be discussed, as well as the added value of such accession for European citizens and the consequences of it in terms of political and legal developments. 
1.1 Essence and scope of the European Convention on Human Rights 

The European Convention on Human Rights had as its goal to proclaim specific human rights (as outlined in the 1948 United Nations’ Universal Declaration of Human Rights) and to guarantee a system for supervision of the observance of those rights. (van Dijk, 2006, p.3) However, the scope of the Convention initially covered only certain fundamental rights. Indeed it broadened its range of rights through the years by adopting additional Protocols to the Convention; nonetheless, originally only part of the civil and political rights laid down in the Universal Declaration were included. (van Dijk, 2006) 
Normally, national courts are the guardians of the Convention. If there is unsatisfactory remedy provided by national authorities, individuals or States have the ability to turn to the supervisory mechanism of the Convention itself as a last resort. (van Dijk, 2006, p.10) The right of individuals to lodge a complaint against the State before the European Court of Human Rights, as envisaged in Art. 34 of the Convention, constitutes an important development in international law. The position of the individual in international law used to be characterised by principal limitation; art. 34 has changed that situation and definitely can be referred to as one of the “most progressive provisions” of the Convention. (van Dijk, 2006, p.51) As it is obvious by the practice, States are generally unenthusiastic regards the submission of a complaint against another State; until 1 January 2004 there have been only 20 such submissions. (Council of Europe, 2009) The possibility of lodging a complaint by individuals represents important aspect of the ECHR. It reflects its status as a pan-European mechanism for respecting human rights and mirrors the goals of the Convention, as well as the Council of Europe, as set out in its Preamble referring to “the maintenance and further realisation of human rights and fundamental freedoms”. (Preamble, ECHR) 
Turning the sight into interpretation of the Convention, it should be noted that the ECtHR in interpreting the Convention tries to use "teleological approach" or, in other words, the Court is more willing to look at the current situation in Europe, rather than observing the rights in the way they were meant by the Convention's drafters. (Harris, O’Boyle and Warbrick, 2009, p.5-7) This aspect combined with the principle of proportionality and the margin of appreciation doctrine make up for an important part of the Convention's assets that have turned it into an acknowledged pan-European instrument for the protection of human rights. Allowing restrictions on specific Convention right (principle of proportionality) or providing the state with semi-discretion (under supervision) when acting on certain Convention rights (margin of appreciation doctrine) (Harris, O’Boyle and Warbrick, 2009, p.10-14), is crucial for the symbiosis of the ECHR and national law. As already mentioned, the primary guardians of human rights should be national authorities. In this context, it is essential that there are some existing mechanisms as to guaranteeing the auxiliary role of the Convention and not undermining national authority. 

Furthermore, it is provided in the Convention's Art.41 that the ECtHR may provide "just satisfaction" but apart from that it is left up to the state to decide how to proceed in order to terminate the breach and compensate the victim of an occurred breach. What is more, the Convention's incorporation into national law is not obligatory and each member state can decide for itself if it wishes to do so or if it prefers to secure the observance of the rights of the Convention in a different way. (Harris, O’Boyle and Warbrick, 2009, p.23) This demonstrates the application of the principle of subsidiarity by the Convention and the aim of not becoming burden for national law but to offer cooperation and support when needed. This approach of offering the required autonomy and independence to member states and making reference to the Convention only when needed has given positive results. It appears that states feel comfortable with this mechanism of applying protection of human rights and, though not obligatory, all of them have incorporated the Convention into their own laws. (Harris, O’Boyle and Warbrick, 2009, p.23) This shows the far reaching scope of the Convention on the one hand, and, on the other, its efficient way of ensuring respect for human rights throughout Europe. Lastly, it should be noted that the Convention does not give direct effect to the judgments of the ECtHR and national authorities are free to implement them in the way they think is most appropriate, as long as they guarantee a remedy for the violation occurred. (Harris, O’Boyle and Warbrick, 2009, p.25-26) 
Considering the amount of citizens who fall under the shield of the Convention throughout its 47 Contracting Parties which amounts to roughly 800 million people, it can be safely concluded that the Convention could be referred to as the European Bill of Rights. (Harris, O’Boyle and Warbrick, 2009, p.6) Whereas the large number of European states that are members of the Council of Europe (only Belarus is still not a member of the Council of Europe), and respectively to the Convention, proclaims the celebration of the rule of law and enjoyment of democracy throughout Europe, the workload of the European Court of Human Rights has increased tremendously with the increase of Contracting Parties. The Court has currently over 30 000 new applications every year. (The ECHR in 50 questions, 2009) However, the ECHR has already been amended with a number of Protocols, the latest of which is Protocol No. 14. A new procedure of dealing with the admissibility of applications is set out in this Protocol creating the opportunity to deal in a more efficient way with the increasing workload of the Court. (Harris, O’Boyle and Warbrick, 2009, p.35) Protocol 14 also provides one of the necessary requirements for the Union to be able to accede to the ECHR, namely Art. 17, paragraph 2, which reads as follows: "The European Union may accede to this Convention". With the ratification by the Russian Federation on 18 February 2010 the Protocol has been ratified by the last one of the Contracting Parties to the Convention and can enter into force on 1 June 2010. (Reform of the European Court of Human Rights: joint declaration reached in Interlaken, 2010)
1.2 EU mechanisms for guaranteeing human rights

“Seeking equilibrium between unity and diversity”, that is how Paolo Carozza describes EU human rights law. (Carozza, 2004, p.36) It is without any doubt that combining all Member State's national traditions in fundamental rights' protection with international instruments has not been an easy task for the Union and so far it has managed to fulfill it in a more than satisfactory manner. Providing a common legal text on human rights, binding upon all Member States, without posing any danger for existing national laws is probably even more complicated. Thus, the creation of the European Charter of Fundamental Rights deserves admiration. 
The European Union, being an international organization, has its law protected from interference by other international organizations' judicial organs or by its Member States' national courts. The responsibility for the respect of human rights rests primarily within its own competences and no other actors can interfere. (van Dijk, 2007, p. 2) However, in the area of human rights a supervisory body is needed so as to ensure that the protectors of fundamental rights function properly themselves. In this context, the fact that the EU does not have an external observer of its action in this ambit does not send a positive message about the Union's commitment to the protection of human rights. 
It is true that over the years a lot has been done in ensuring the proper observance of fundamental rights of EU citizens, one of the most significant achievements being the creation of the Charter. However, acceding to the European Convention on Human Rights remains the finishing touch that the EU has to place in order to manifest its complete and unconditional involvement with human rights safeguard in Europe. Further on, the role and significance of the Charter will be reviewed and the argument that this legal text of the Union alone is not sufficient in order to guarantee the greatest degree of fundamental rights protection within the EU will be examined. 
1.2.1 European Charter on Fundamental Rights
The European Union Charter on Fundamental Rights was proclaimed by the European Parliament, European Commission and the Council of the European Union in December 2000 in Nice. (de Burca  & Aschenbrenner, 2004, p.3). After extensive discussions and despite initially not granting legal status to the Charter, the text was finally incorporated in the Treaty establishing a Constitution for Europe in 2004. Although ratification of an EU Constitution was never brought to a conclusion, the Charter obtained its legal status with the entry into force of the Treaty of Lisbon in 2009. 

The EU Charter does not generate any new rights; it compiles the already existing fundamental rights from Member States’ (MS) constitutional traditions, as well as international law, and has the goal of combining and proclaiming the common values of EU citizens. ("EU Charter of Fundamental Rights", 2004, "Introduction", para. 3) What makes the Charter special is the fact that it, for the first time in EU history, sets out the whole range of rights awarded to European Union’s citizens in a single text; more specifically those rights include economic, social, civil and political rights. ("The Charter of Fundamental Rights of the European Union", 2001, "Introduction", para. 3) The EU Charter has another important feature: it “reconciles” the civil and political rights on the one hand and the social and economic rights on the other, which have always been divided, not only on European level, but as well internationally, until recently. ("About the Charter", 2010, "The Charter – what’s in it for you?", para.2) The incorporation of all these types of fundamental rights in one single text facilitates the coherence of European Union fundamental rights law. Firstly, the text is binding on all Member States, acting under EU law, and, secondly, making reference to different fundamental rights is now easier since all of them can be found in one consolidated text. 
Furthermore, creating a single text of fundamental rights for all EU citizens, does not only articulate better those rights and make them easier to access, but at the same time presents the Union with the possibility to demonstrate its concern for the protection of fundamental rights on EU level, which has been criticized as insufficient by some of the Member States’ judicial seniors. ("About the Charter", 2010, "Why does the EU need a Charter of Fundamental Rights?", para. 4) The Charter’s text also does not confer any new competences to the EU, which can be observed in Article 51(2) of the Charter and in Article 6(1) of the Treaty on European Union. After the Charter’s inclusion in the Treaty of Lisbon it officially became part of Community law. All EU institutions and MS (when performing under Union law) are bound to comply with it. In line with de Burca’s and Aschenbrenner’s view (2004, p.18), it could be argued that the Charter has the potential of constituting political and moral legitimacy for the EU.
As mentioned before, the Charter’s substance was extracted from already existing protection of fundamental rights under Community law, thus, outlining a bigger political than legal need for its creation. (Dutheil de la Rochere, n. d.) Fundamental rights incorporated in MS’s legislation and international legal texts were, in effect, previously submitted to the Union’s principle of rule of law though, however, difficult to notice by citizens because of the great variety of legal texts that contained them. By creating the Charter, the Union facilitated the clearer articulation of these rights and addressed its political need for a common legal text on fundamental rights, as well as it faced the highly disputed “defect of EU institutions”, regarding a democratic deficit within the EU. (Dutheil de la Rochere, n. d.) 
Despite the Charter undoubtedly symbolizing a landmark in the development of the Union’s mechanisms for the protection of fundamental rights, EU accession to the ECHR seems to be of the utmost importance in view with the establishment of an advanced and coherent system for guaranteeing human rights across Europe. Moreover, in 1996 EU accession to the European Convention on Human Rights (ECHR) was discredited by the ECJ as not possible due to lack of competence of the Community at that stage of Community law (Dutheil de la Rochere, n. d.); however, bearing in mind the latest developments in that sphere, at present such accession is feasible and seems more than appropriate. 
Furthermore, it could be argued that one of the international texts that the Charter mostly based its foundations on was precisely the European Convention on Human Rights. As other legislation and international treaties on human rights the ECHR was used in the Charter’s drafting process. However, the situation with the ECHR and Community law is slightly different since, unlike other international agreements, the Convention has been referred to by the European Court of Justice on a regular basis, and before the nativity of the Charter served as a kind of informal EU “Bill of Rights”. (Dutheil de la Rochere, n. d.) These peculiarities of the Charter and the history that the EU and the ECHR share present one of the reasons for the Union to accede to the Convention. In the next chapter this and other reasons are going to be examined in more detail. 
1.3 Reasons for the EU to accede to the ECHR
The ECHR contains civil and political rights, whilst the EU Charter contains said rights but also economic, social and some “third generation” rights. ("EU Charter of Fundamental Rights", 2004, "FAQ", point 5) Consequently, it is possible that for some the reasons for EU accession to the ECHR might not be understandable given the fact that on a first reading it seems that the Charter provides broader scope of rights. Moreover, the recently ratified and put into force Union’s Charter of Fundamental Rights poses the question of why two different mechanisms that relate to the same area are necessary. Are the Charter and accession to the Convention mutually excluding or complementing each other? The question of EU accession to the ECHR is a multifaceted one and needs to be examined from various angles so that a valuable explanation could be offered. 
Adopting the European Charter of Fundamental Rights demonstrated EU's will and determination to protect human rights within its borders. Further on, it provided a better articulated consolidated legal text on fundamental rights that has as its primary goal to benefit, above all, the general public. It seems peculiar then that the EU is still missing outside supervision on its actions in regards to human rights. ("EU Charter of Fundamental Rights", 2004, "FAQ", point 12) All EU member states, as well as the contracting parties to the ECHR and other organizations and different bodies throughout Europe are being supervised in one way or another. The EU itself is providing scrutiny in the case of its member states; the Council of Europe through its Court of Human Rights, the Parliamentary Assembly or the Committee of Ministers exercises examination of the human rights situation in Europe and acts accordingly when violations occur. Moreover, the Council of Europe, and in particular the European Court of Human Rights, is seen as the unanimously recognised European guardian of human rights. It is thus interesting that the Union and the ECtHR have not yet formalised their correlation and that the EU has “escaped” CoE's supervision for so long. 
It is not entirely accurate though to say that the Convention has not exercised any influence or control on the EU since, as already examined, the Union has adopted the rights protected under the Convention as general principles of its law. (Harris, O’Boyle and Warbrick, 2009, p.28-29) This presents yet another argument so as to discard fears that the EU will be too closely controlled by the Convention system if it becomes party to it: it has already been subject to that scrutiny for many years. If EU accession to the ECHR is to be completed, there will indeed be an official Union's actions scrutiniser. However, the Union does not need a substantial change in its actions as it is already observing the rights protected by the Convention. The outcome will be that the relationship between Union law and Convention law will be finally formalised and added value for citizens will be gained. 
The Convention's impact on human rights law reaches far beyond the ECtHR's judgments in separate cases. As Harris, et al. (2009, p.31), argue the ECHR has influenced indirectly the harmonization of human rights law throughout Europe. There have been occasions where States took the initiative to change their national law according to an ECtHR ruling without being a party in the particular case or without even being a contracting party to the Convention. (Harris, O’Boyle and Warbrick, 2009, p.31) Such examples reflect the significance of the Convention in Europe and highlight an essential motive for the EU to officially bond itself to the Strasbourg machinery. 
If the Union is to demonstrate its unconditional concern for fundamental rights protection within Europe as a whole, as well as internationally, the last step in order to complete this process would be the accession to the European Convention on Human Rights. Some could argue that this step is long overdue. However, it is understandable that the Union did not become a signatory to the Convention hitherto since it was not prepared to do so previously. The same applies for the Council of Europe which was not able to accept EU accession to the ECHR on the grounds of a not amended Convention in the past. Nevertheless, in present the EU has not only the will but as well the means to manifest itself as a principal European guardian of human rights. Moreover, as discussed previously, the Union is not only able but is as well required to accede to the ECHR, as provided in Art. 6(2) TEU. 
In addition to the status of “general principles” of Union law of the fundamental rights guaranteed by the ECHR (Art. 6 (3), TEU), Article 52(3) of the EU Charter of Fundamental Rights states that: "in so far as this Charter contains rights which correspond to rights guaranteed by the Convention for the Protection of Human Rights and Fundamental Freedoms, the meaning and scope of those rights shall be the same as those laid down by the said Convention. This provision shall not prevent Union law providing more extensive protection." Those rights, contained simultaneously in the Convention and in the Charter, form part of Union law. Thus, it could be argued that the Convention is already integrated into EU legal order which would greatly facilitate the process of accession to the ECHR. 
Currently, it could be argued that the EU is not sending the right signals to the international community by lacking coherence between the demanded human rights protection standards from non-European Union countries and the absence of external control on the Union itself. (Krüger, 2010) What is more, the protection of fundamental rights provided by the ECJ covers review only of secondary, but not primary, law since the European Court of Justice must respect primary Union law. (De Schutter, n. d., p.5) This reality obviously presents a gap and in De Schutter’s (n. d., p. 6) view “the current state of EU law is not satisfactory under Article 13 ECHR”. Provided that accession to the ECHR is completed more advanced protection of human rights will be provided as there will be an impartial external authority that could rule on matters that the ECJ could not or in cases where an adequate remedy for the violation was not offered. This marks another level of protection for the applicant in case of all other remedies having been exhausted. 
While the Charter includes broader scope of fundamental rights than the Convention, the number of signatories to the latter is 47 compared to the 27 EU Member States to which the Charter is in force. The ECHR does not include economic, social or cultural rights but the United Nations’ International Covenant on Civil and Political Rights of 1966 (ICCPR) does take into account some of the rights that are not present in the Convention. All Contracting Parties to the ECHR are parties to the ICCPR. (Harris, O’Boyle and Warbrick, 2009, p.3) Whereas it is preferable that all fundamental rights are included in one single text that applies to all European citizens, the fact that the ECHR is missing some of the rights included in the Charter should not diminish its significance. The European Charter on Fundamental Rights is indeed reaching to a greater range of human rights but at the same time to a more limited variety of European countries. In the context of having a pan-European mechanism for the protection of fundamental rights and freedoms and considering the more than 50 years of being into force of the European Convention on Human Rights, the latter indisputably has earned greater authority and respect European-wise. 
The need for the Charter has been discussed previously in chapter 1.2.1 and its importance for the EU has been identified as indispensable. Nevertheless, the ratification and entering into force of the Charter should not have the consequence of decreasing the importance of EU accession to the ECHR. In the same way, accession to the Convention should not be perceived as a substitute of the Charter. (Krüger, 2010) The two texts protecting human rights should not be mutually exclusive and should add up to the creation of a unified European system of human rights protection. Undoubtedly, both the catalogue of fundamental rights and accession to the ECHR are crucial steps towards offering a better synchronized structure for the safeguard of European citizens’ rights. 
Another factor that influences the pressing need for the EU to accede to the ECHR is the fact that the EU has extended its powers to areas which originally belonged to its Member States’ competences. Initially those areas would be included in the supervision by the ECtHR as powers exercised by contracting parties to the Convention. However, transfer of those competences to the EU is equal to transfer of accountability under the ECHR to the Union. Given that the European Union is not a party to the Convention those particular obligations of Member States cannot be observed by the ECtHR. (van Dijk, 2007, p.3) This of course brings complications not only to MS and the ECHR system, but to the EU itself, as it is in effect indirectly hindering human rights protection in Europe. As van Dijk (2007, p.3) points out the ECJ will deal with this gap to a certain degree but there can be no guarantee that the observance of fundamental rights will be equivalent to this of supervision by the ECHR. Even though acceding to the ECHR suggests submitting some of the Union’s actions into the scrutiny of the ECtHR (de Schutter, n. d., p.3), this should not be an obstacle in the process of ensuring the highest level of human rights protection throughout Europe, since the latter is evidently of the utmost importance. 
Harris et al (2009, p.27) refer to the 1996 statement of the then President of the ECtHR regarding compliance with the Court’s judgements: “There have been delays, perhaps even examples of minimal compliance, but no instances of non-compliance.” This piece of evidence demonstrates European countries’ commitment to observe the rights provided for in the Convention and take the necessary measures when breaches occur. The EU, as part of this Europe dedicated to human rights safeguard, would send a strong message of united and fortified in the field of fundamental rights Europe with acceding to the Convention. Certainly, there have been a variety of issues related to the Convention and to the implementation of judgements by the contracting parties as to whether the measures taken were sufficient. (Harris, O’Boyle and Warbrick, 2009, p.27)  It is only normal that it is not a perfect system and even though abolishing human rights violations does not seem realistic, EU accession to the Convention will most certainly help in achieving the goal of providing a better system of European cooperation and protection in the ambit of fundamental rights. 
2. Legal basis for EU accession to the ECHR

Article 6 (2) TEU states: "the Union shall accede to the European Convention for the Protection of Human Rights and Fundamental Freedoms. Such accession shall not affect the Union's competences as defined in the Treaties." This amendment of the Treaty was the essential step that the Union had to take in order to make feasible future accession to the ECHR. Furthermore, an amendment to the Convention itself was needed so as to make possible the acceptance of EU accession. This amendment is presented in Art.17 (2) of Protocol 14 to the Convention and it reads: "the European Union may accede to this Convention." Protocol 14 has been recently ratified by the last of the Contracting Parties, namely Russia, and will enter into force on 1 June 2010. 
Bearing in mind the above mentioned, there should be nothing else standing in the way of EU accession to the ECHR. Without doubt, only ratification of Protocol 14 is not enough for EU accession to the ECHR. If such accession is to be made possible in practice additional modifications to the Convention will be needed. There are two options that would ensure that accession process is feasible; these are: either new amending protocol to the Convention or accession treaty between the European Union and the Contracting Parties to the Convention. (Protocol No. 14 to the Convention for the Protection of Human Rights and Fundamental Freedoms, amending the control system of the Convention, 2009) Which of the two will be utilized is to become clear on a later stage when negotiations with the Union have come to a conclusion.

Furthermore, formally stating the legal personality of the European Union in the Treaty of Lisbon was another requirement for making accession to the ECHR feasible. Article 47 TEU provides that “the Union shall have legal personality”. This important amendment brought by the Lisbon Treaty allows the Union, according to international law, to conclude international agreements and will evidently facilitate completing the process of accession to the European Convention on Human Rights. 

In addition, it should be noted that the agreement on the accession of the Union to Convention is seen as a constitutional matter where each MS of the EU has to ratify it before it enters into force. (De Schutter, n. d., p.2) This condition for finalizing negotiations on the accession process can be found in Art. 218(8) TFEU: “/…/ the decision concluding this agreement shall enter into force after it has been approved by the Members States in accordance with their respective constitutional requirements”. 
3. Outcomes from EU accession to the ECHR

3.1 Political scope

The relationship between the European Union and the Council of Europe is fundamentally built on their shared values of human rights, democracy and the rule of law (Joris & Vandenberghe, 2008/2009, p.17). Whereas, it is true that both organizations are determined to provide the citizens of Europe with the highest level of fundamental rights’ protection and guarantee democracy on the continent, they have chosen different paths for achieving these goals. It has been argued that, although for the past 50 years the CoE has been perceived as the main organization enhancing Europe-wide human rights’ safeguard, recent developments of the EU’s activity in this area have in fact undermined the authority of the Council of Europe. (Joris & Vandenberghe, 2008/2009, p.18) While the essential role of both institutions in the field of fundamental rights’ protection cannot be denied, Union accession to the Convention would reconcile the two legal systems and put an end to any discrepancies and competition, enhancing a coherent unified pan-European system for the safeguarding of human rights. 
As Costello (2006, p.119) refers to Craig and de Burca’s work, while Strasbourg court rulings bind only parties to a particular complaint, the ECJ has adopted a different approach, namely, this of making its rulings binding not only for parties concerned in a separate case but giving the ruling a multilateral effect. Furthermore, the EU Charter takes rights the way they result from ECtHR case-law; this creates the paradox of the Charter providing a higher position for the Strasbourg case-law within Community law than it is presented within national law of contracting parties to the ECHR. (Costello, 2006, p.119) This could be seen as a very strong reason in favour of the accession of the EU to the ECHR since a higher status of ECtHR case-law within a different legal order, which is not even a signatory to the ECHR system, could be quite confusing and sending the wrong message as regards the Strasbourg court. With accession to the Convention, the EU would become a contracting party to the ECHR, thus, diminishing the paradox in this situation.
In addition, submitting the Union to the same external scrutiny as all the Contracting parties to the Convention, which add up to almost the whole of Europe, would be a firm expression of the EU’s will to reinforce its human rights policy and an opportunity to increase the Union’s credibility in this area.  (Joris & Vandenberghe, 2008/2009, p.19) This would present itself as significant added value for the Union and its authority on the matter and would be a prerequisite for a more positive attitude towards the EU’s activity in the human rights field, as compared to earlier criticisms on the matter. 
Furthermore, it is worth mentioning Art. 220(1) TFEU where it is explicitly stated that “the Union shall establish all appropriate forms of cooperation with the /…/ Council of Europe.” In the light of this article’s provisions accession of the Union to the ECHR would be of great political value since this would be an important step towards a more advanced collaboration between the two organizations and manifestation of the Union’s involvement with fulfilling its international commitments. 
In addition, the participants in the Conference on the Council of Europe’s contribution to the European Union’s acquis (The Council of Europe’s Contribution to the European Union’s Acquis, 2002, p.5) underline in their conclusions that the “protection of fundamental rights is a founding principle of the European Union and an indispensable prerequisite for her legitimacy”. Therefore, it is suggested that the Union shall perform any required action in order to guarantee fundamental rights’ fortification. Accession to the European Convention on Human Rights undeniably represents such an opportunity where the EU could demonstrate its commitment in this area and its profound concern about the shared values of democracy, the rule of law and protection of human rights. 
It should also be noted that political will for Union accession to the ECHR is not lacking as it has been advocated by Council of Europe bodies, as well as European Union institutions on a number of occasions. (The Council of Europe’s Contribution to the European Union’s Acquis, 2002, p.6) The political aspect forms great part of the question of Union’s accession to the Convention; what is more, the Union, apart from being instructed to accede to the ECHR by the Treaty on Functioning of the European Union, has too much at stake in political terms not to support smooth and efficient process of accession in every way it is able to do so. 
The European Union Fundamental Rights Agency is another attestation of the Union’s devotion to the advance in the human rights’ field. The Agency deals with “fundamental-rights issues in the European Union and in its Member States when implementing Community law”. (Art. 3(3) Council Regulation (EC) No 168/2007) It works in close cooperation and coordinates its activities with the Council of Europe in order to avoid duplication. (Joris & Vandenberghe, 2008/2009, p.22) This further illustrates the close cooperation of the EU and the Council of Europe in the sphere of human rights. It is also a proclamation of the Union’s determination to ensure the highest degree of fundamental rights’ safeguard to its citizens. Having observed the whole range of EU activities, as well as its existing correlation with the ECHR and the Strasbourg case-law in this field, it is hard to imagine that the further development of human rights protection within the Union or in Europe as a whole could be sustained without EU accession to the ECHR. 
3.2 Legal scope

After EU accession to the ECHR Community primary law will be also included in the scope of review of the Strasbourg court, (How will the ECHR system work once the EU is part of the Convention? (n. d.)) as it will obtain the status of constitutional law and any other constitutional law of a contracting party is a subject of review by the ECtHR in case of human rights violations. In this respect it should be noted that the ECJ would still be the sole possible interpreter of EC primary law as provided in Art. 344 TFEU but as regards the compatibility of primary law with Convention provisions, the ECtHR will now possess the necessary tools to rule on that matter. In this way the lacuna where the ECJ cannot rule on alleged violations derived from EU primary law will be eliminated and in the case of a finding of incompatibility of EU law with the ECHR the Union will be responsible as any other signatory to the Convention. (The Accession of the European Union/European Community to the European Convention on Human Rights, 2008, p.4-5) 
However, the issue of reviewing EC primary law remains. In the event of finding of the Strasbourg court of a violation of human rights by Union primary law, the ECJ could try to adapt the ECtHR’s ruling so as to the abolition of the violation; nevertheless, it does not possess the ability of reviewing primary law. This power lies within the Member States of the Union which are capable of reviewing EU primary law by means of ratifying an amendment to an existing EU Treaty. (Art.48 (4) TEU) In this relation, a co-defendant mechanism before the Strasbourg court where all 27 Member States of the Union could join the proceedings brought against the Union would be desirable since in case of violation it will be the Member States which would remedy the violation and not the EU. This mechanism is needed in order to make, in the unlikely event of EU primary law being contradictory to an ECHR provision, adjustment of EU primary law possible. Further on, in cases where a violation has occurred as a result of a Member State implementing Union law selecting the right defendant could be difficult. In such situations the co-Defendant mechanism would greatly facilitate the process. (Accession of the European Union to the European Convention of Human Right, n. d., p.4) 
Moreover, the situation of national judges, who presently need to put into effect Strasbourg standards as such and at the same time as general principles of Union law, is not an easy one. (Costello, 2006, p.120) In addition, the Charter of Fundamental Rights observes that rights guaranteed in the ECHR and contained in the Charter shall have the same “meaning and scope” as those offered in the Convention. (Art.52 (3) European Charter of Fundamental Rights) which provides an already established solid basis for EU accession to the ECHR where significant changes to the EU legal order regards the Convention are not required. The above mentioned together with the ECJ’s preparedness to take into account the Strasbourg case-law express the already existing strong bond between the two legal systems. Accession process will take this relationship to the next level of ensuring uniform European standards on human rights law. Finalizing negotiations on EU accession will also facilitate prevention of problems arising from implementation of two instruments covering identical legal area. (The Council of Europe’s Contribution to the European Union’s Acquis, 2002, p.6) Further on, Joris and Vandenberghe (2008/2009, p.20) mention the working group of the Convention on the Future of Europe of 2002 and its consensus on the fact that EU accession to the ECHR would provide harmonized development of Strasbourg and Luxembourg case-laws vis-à-vis human rights. 
As van Dijk (2007, p.3) underlines the M & Co v. Federal Republic of Germany judgement of the ECtHR provides that Member states cannot escape their responsibility under the Convention by transferring powers to international organization. In this way the ECtHR can still control the observance of ECHR rights but only through scrutinising Member states, and not the international organization that provided certain measure at the first place. In this scenario the EU is left outside the scope of supervision of the ECtHR thus putting its Member states, which are as well contracting parties to the Convention, in a very difficult position of being sanctioned for acts that they had no choice but to comply with as they derive from Community law. By accession process the appropriate defendant in ECtHR proceedings will be guaranteed as it will be possible for the Strasbourg court to hold the EU responsible as well, since it will be a party to the ECHR. 
Costello (2006, p.120) argues that the ECJ’s preliminary rulings on fundamental rights are often too abstract and general of character, while at the same time the Strasbourg judgments tend to be explicit and  concrete.  What is more, the existing margin of appreciation permits the ECtHR to integrate the various national stances into its case-law. Although Strasbourg has the practice to refer to ECJ rulings when it considers it to be appropriate, accession of the Union to the ECHR would make this bond official and would facilitate the better understanding of Union law in reference to Strasbourg case-law. 

As already outlined the EU has developed a practice of pre- and post-accession requirements for candidate Member States that relates to accession to the ECHR and respect for the rights provided therein. This obviously constitutes a major contradiction with the Union’s own actions as it is not a signatory to the Convention itself. (The Accession of the European Union/European Community to the European Convention on Human Rights, 2008, p.4) Furthermore, the report of the Committee of Legal Affairs and Human Rights of the CoE’s Parliamentary Assembly (2008, p.4) argues that the EU’s own standards in the area of justice and home affairs have caused some disputes as consensus is not always reached on whether they comply with the provisions of the ECHR. This inconsistency of EU legal order would be overcome by the EU’s accession to the Convention and would provide considerable added valued within the legal remit. 
3.3 Added value for citizens

Whereas, Art.263 of the Lisbon Treaty unquestionably provides for advanced and improved legal remedies for the individual by liberalizing the rules for filing a complaint against regulatory acts (De Schutter, n. d., p.5), it still does not reach the same level of added value as accession to the ECHR would offer. Furthermore, as the European Convention on Human Rights has been the primary source of human rights protection over the past 50 years and as the Charter of Fundamental Rights of the Union is a relevantly new phenomenon, the Member States of the EU, whereas also contracting parties to the Convention, have offered to their nationals the safeguards of fundamental rights as enshrined in the ECHR. Since presently the Union is not lacking the competence to accede to the ECHR, as was the case previously outlined in Opinion 2/94 of the Court of Justice (1994, p.I-24), the process of accession should be completed so that the EU could offer to its citizens the same protection under the ECHR as its particular MS have offered to their nationals for many years. Undoubtedly, adding the ECHR in the set of instruments for human rights’ protection of the Union would mean strengthened and more advanced protection as a whole, as well as less complicated mechanisms for judicial remedy from the point of view of the individual. 
As Joris and Vandenberghe (2008/2009, p.4-5) argue the Council of Europe is a “truly pan-European organization” bringing together the peoples of Europe, with very few exceptions, and setting common values for a continent’s population of around 800 million citizens. While its obvious limitation in terms of resources and institutional structures (Joris & Vandenberghe, 2008/2009, p.5) has put the Council in a somewhat disadvantaged position on the international arena compared to the EU, it being the principal actor in the field of human rights protection across Europe is unquestionable. 
Moreover, the creation of the EU Charter of Fundamental Rights has spread fears that it will lead to the establishment of two duplicating systems of safeguarding human rights across Europe which in turn will enhance deteriorating overall protection of fundamental rights of European citizens. (Joris & Vandenberghe, 2008/2009, p.19) Although the two legal texts on human rights have already co-existed for several years, preventing any possible discrepancies between the two by means of Union accession to the Convention is highly desirable. Furthermore, completing the accession process will provide uniform and coherent system of protection of human rights and will also express itself in a significant degree of added value for European citizens where the judicial protection of their rights is simplified. 
In the light of the Bosphorus case, some experts have argued that the Strasbourg court has set too high standards for rebutting the presumption of equivalent protection (Costello, 2006, p.102) and thus hindering the optimal protection of human rights under the ECHR provisions. This scenario will be drastically altered in the case of EU accession. As a contracting party to the Convention, the EU will be subjected to the same review of its law as other contracting parties and meet the same obligations as any other signatory to the Convention, thus, facilitating individuals in their right for a remedy before the ECtHR and overcoming the obstacle of the high standards for countering the equivalent protection doctrine. Through accession to the ECHR citizens will be enabled to lodge complaints against the Union institutions directly before the Strasbourg court. (The Accession of the European Union/European Community to the European Convention on Human Rights, 2008, p.4) In this way they will be relieved from the cumbersome and complex procedure regarding alleged violation of their rights by Community act that they have to follow presently. Florence Benoit-Rohmer argues in her contribution to the report of the Committee of Legal Affairs and Human Rights that this procedure includes first exhausting domestic and EU remedies, then filing a complaint before the Strasbourg court, whereas the complaint cannot be lodged against the EU as it is not presently a signatory, but against a Member State; in addition there is no guarantee of a remedy as this depends not on the convicted State but the third party in the face of the Union. (The Accession of the European Union/European Community to the European Convention on Human Rights,, 2008, p.8) Completion of accession process will without any doubt relieve the individual in relation to this presently operating complicated procedure. 
4. Issues related to EU accession to the ECHR

4.1 Legal and technical issues 
The European Court of Human Rights' growing backlog has been one of the central and most discussed issues that stand not only before the Court but before the proper functioning of the Convention as well. (Harris, O’Boyle and Warbrick, 2009, p.34) Logically, the question of how the ECtHR will manage its workload if an EU accession to the ECHR becomes reality comes to mind. Given the fact that the Court is at present already having significant problems with meeting the deadlines for giving its rulings on cases, is it plausible that after EU accession it will keep functioning efficiently? There are a number of other issues that need to be dealt with if accession to the ECHR is to become reality. The main concerns in this area will be briefly discussed below. 
A very important question, maybe the most important from the Union's point of view, is that of the independence of the ECJ and its autonomy concerning Community law. There is a fear that once a party to the ECHR, the EU's Court of Justice will become shadowed by the ECtHR and will become somewhat subordinate to the Strasbourg court. This is uncalled for since the Strasbourg court, through its case-law, has already recognised the ECJ's discretion in matters regarding EU law. (van Dijk, 2007, p.4) On its part, the Luxembourg court has demonstrated the will to collaborate with Strasbourg through the numerous references made to ECtHR's case-law. Thus, seemingly, formalising the relationship between the two courts should not pose any serious difficulties. However, this existing cooperation between Strasbourg and Luxembourg is not enough. Logically, the ECJ does not want to lose any of its authority and naturally after accession its activity will have to be scrutinised by the ECtHR where necessary, thus making equal position of the two quite difficult. Pieter van Dijk (2007, p.5) suggests the establishment of a panel that jointly decides on the admissibility of complaints brought against the EU institutions before the ECtHR could prevent the competition spirit between Strasbourg and Luxembourg. However, this might pose some practical issues related to the efficiency of processing cases. 
What is more, the “non-affectation” of Union powers after accession to the Convention is provided for in Art. 6 (2) TEU. However, as the European Commission argues in its Issues Paper if the preservation of the current division of competences between the EU and its Member States is envisaged in Art. 6 (2) TEU, a question arises whether the non-affectation of current relations between the Member States and the Council of Europe should also be examined. (Accession of the European Union to the European Convention of Human Right, n. d., p.2)Further on, the Issues Paper (n. d., p.2) goes on to underline that accession by the Union would provide it with the same status as other contracting parties have and that such accession “should not alter the essential nature of the system.” 
A central issue that needs to be examined relates to the status in the ECtHR of the judge appointed in respect of the EU. A number of options regarding this matter have been discussed. The possibility of appointing an ad hoc judge for cases related to Union law has been reviewed. Nevertheless, this option would cause significant difficulties in processing a case. A second alternative would be to appoint full-time EU judge who will only participate in cases involving EU law; in this scenario the above-mentioned argument on the processing of a case is relevant as well. (Study of technical and legal issues of a possible EC/EU accession to the European Convention on Human Rights, 2002, p.22-23) It seems that the election of a full-time EU judge who will participate in the proceedings of the Strasbourg court on an equal footing is the optimal solution. The Steering Committee on Human Rights (2002, p.22) observes the question of whether the Union has the same competence as any other Contracting Party since it is not a sovereign State. In this relation, it was pointed out that EU Member States no longer have the “full sovereign competence since they have transferred competences to the EU”. (Study of technical and legal issues of a possible EC/EU accession to the European Convention on Human Rights, 2002, p.22) 
Further on, the representation of the EU in the different CoE bodies related to the ECHR causes some difficulties. The Committee of Ministers of the CoE exercises supervision on the implementation of ECtHR’s rulings. (Art.46 (2) ECHR) However, in accordance with Art.14 of the Statute of the Council of Europe only its Member States might be present and vote in the Committee of Ministers, thus excluding the Union’s participation in such meetings as a non-member state of the CoE. The Steering Committee for Human Rights (CDDH) points out in its report (2002, p.14) that an amendment to Art.46 (2) ECHR is needed in order to permit the Union to take part and vote in the Committee of Ministers meetings. There have been some doubts on whether the EU should take part in the supervision of all judgements or only those that relate to Community law; however, the latter option has been disregarded as it would put the Union in an unequal position compared to other Contracting Parties. (Study of technical and legal issues of a possible EC/EU accession to the European Convention on Human Rights, 2002, p.15)
The introduction of a “co-Defendant” mechanism where the EU would be allowed to join proceedings brought against one of its Member States, concerning implementation of Union law, and the possibility of a Member State joining proceedings as a co-Defendant in cases against the Union is another complex issue. It raises a number of problems relating to whether the EU should be and could be obliged to take part as a co-Defendant in a case and which would be the party to start the mechanism in proceedings. (Study of technical and legal issues of a possible EC/EU accession to the European Convention on Human Rights, 2002, p.18-19) 
The lengthy and complex procedure of concluding the agreement of accession to the ECHR provided in Art. 218 TFEU poses further concern over the rapid and effective conclusion of negotiations. According to this Article Member States of the Union are also expected to approve the concluding agreement so that it can enter into force. This issue poses a problem regards the time efficiency of negotiations talks. However, it should not cause serious concern since the required political will and provisions enabling accession in all relevant Treaties are already at place. 
The question of EU’s contribution to the expenditure of the ECtHR presents itself as a next topic requiring attention. Since the budget of the Council of Europe is not separate from that of the Strasbourg court and expenses of the ECHR control system are paid through the budget of the CoE (Art.50 ECHR) a problem arises. The Union is not a member of the CoE, thus, the question of how it will make its contributions to the Convention observing mechanisms could be discussed on a specially created legal text on the matter. (Study of technical and legal issues of a possible EC/EU accession to the European Convention on Human Rights, 2002, p.16)
It should be noted that all of the above mentioned issues will be discussed in the course of negotiations on the EU accession to the ECHR by the parties involved. It is a fact that accession process poses a lot of related questions; nonetheless, it should not be forgotten that after nearly 30 years of advocating accession, both by EU, as well as Council of Europe, bodies, presently the necessary solid foundations for such accession have been laid down. The legal basis for EU accession to the ECHR, envisaged in Art.6(2) TEU and in the ratification of Protocol 14 of the ECHR, is reality; thus, any legal or technical issues having occurred during negotiations certainly can be overcome.
4.1.1 Relation between the European Court of Justice (ECJ) and the European Court of Human Rights (ECtHR)
Although the relationship between the European Court of Justice and the European Court of Human Rights is not explicitly defined, as already observed, the two courts have long history of mutual cooperation. Naturally, there have been some inconsistencies between the Strasbourg and Luxembourg case-laws but overall it can be concluded that positive interaction between the two courts is prevailing. Costello (2006, p.114) refers to Judge Wildhaber’s statement regarding the fact that there is “/…/ an increasing number of references to the Convention and to Strasbourg case-law, demonstrating a clear commitment to ensure harmony between the Luxembourg and Strasbourg jurisprudence. As a result, hardly any conflicts between the two European courts have occurred in the past.” 

Nevertheless, some significant inconsistencies in the context of Art. 8 and 6 of the ECHR have occurred between the two courts. An important example relates to the Hoechst case where the Court of Justice stated that Art. 8 ECHR does not apply to companies. (Spielmann, 1999, p.766-767) According to Jacobs (2003, p.4) discrepancies in interpretations are "inherent in the existence of two independent judicial systems." However, such divergence between the Strasbourg and Luxembourg courts in their approach to fundamental rights could be as productive and useful, as it could be harmful and jeopardizing human rights' protection. No matter how few, it is highly recommendable that discrepancies between the two courts are abolished by means of EU accession to the ECHR in order to provide a uniform European system for the protection of human rights. 
As Egbert Myjer (2006, p.300) argues "The ECJ acknowledged that the ECtHR has the final word in matters concerning (the interpretation of) human rights which are contained in the ECHR." At the same time, accession to the ECHR would not mean the European Court of Justice losing its authority in areas related to Union law. Art. 344 TFEU provides that "members states undertake not to submit a dispute concerning the interpretation or application of the Treaties to any method of settlement other than those provided for therein" and under Art. 3 of Protocol 8 "nothing /…/ shall affect Article 344 of the Treaty on Functioning of the European Union." The ECJ will still have the competence of deciding on matters concerning implementation of EU law and recourse to the Strasbourg court will be done only as a last resort in case of violation of human rights. This is reflected in Art.35(1) on Admissibility criteria of the Convention where it is explicitly stated that "the Court may only deal with the matter after all domestic remedies have been exhausted." Moreover, Dutheil (n. d., p.4) stresses that the European Court of Human Rights' competence is restricted only to cases relating to human rights contained in the ECHR and emphasises the fact that the ECJ will continue to have jurisdiction over the protection of rights envisaged in the Charter.  
The "equivalent protection doctrine" was developed in 1990 by the European Commission of Human Rights and it provided certain degree of definition of the relationship between the ECHR and the EU legal order. As Costello (2006, p.91) argues it allowed the ECtHR to adjust itself to the independence of EU legal order, while the ECJ was encouraged in a persuasive way to comply with the ECHR provisions. Furthermore, the author (Costello, 2006, p.91) offers the explanation of this doctrine in the M & Co v Federal Republic of Germany case: "The Convention does not prohibit a Member State from transferring powers to international organisations. Nonetheless…a transfer of powers does not necessarily exclude a State's responsibility under the Convention with regard to the exercise of the transferred powers. /…/ Therefore the transfer of powers to an international organization is not incompatible with the Convention provided that within that organisation fundamental rights will receive an equivalent protection." As Costello (2006, p.91) further argues this doctrine allowed the ECtHR not to enter into conflict with the EU legal order and to avoid scrutiny over the latter through the principle of equivalent protection. The articulation of this doctrine has undoubtedly prevented arguments between the two legal systems on many occasions. However, it could be disputable whether the equivalent protection doctrine and defence of EU legal acts have always been applied in the best interest of human rights protection. The case of Pafitis and others v. Greece could be taken as an example. In this case the ECtHR did not consider the reasonable time requirement regards the time taken by the ECJ to give a preliminary ruling on the grounds of not affecting Community law (Costello, 2006, p.91-92); this decision of the ECtHR could be perceived as hindering the rights provided for in the Convention on the basis of avoiding confrontation with the EU legal order. 
Nevertheless, there are also numerous instances in the ECtHR case-law where the Strasbourg court took a firm stance regards EU legal order. Matthews v. the United Kingdom is a characteristic case in this matter. The complaint lodged concerned the Act Concerning the Election of the Representatives of the European Parliament by Direct European Suffrage and alleged violation of Article 3 of Protocol 1 of the ECHR.  In this case the UK was found responsible for its acts as it has freely entered into the particular international agreements. (Myjer, 2006, p.303) Costello (2006, p.92) points out that the decisive feature of the Matthews case was the fact that the ECJ was not able to review the Community act as it derived from the EC Treaty. This case represents the possibility of the equivalent protection doctrine being rebutted in particular cases if there is a finding that protection of the Convention has been “manifestly deficient” (Myjer, 2006, p.305) Furthermore, the suggestion that the UK could not exercise discretion on the Act was dismissed on the grounds that it had freely entered into EC Treaty obligations and thus it was ultimately found responsible for violating the rights enshrined in the ECHR. (Costello, 2006, p.92-93)
Further on, the Bosphorus case is emblematic for the relationship between the ECtHR and Community law. It refers to the seizure of a Bosphorus Airlines aircraft by the Irish government following EC Regulation No. 990/93 (Costello, 2006, p.96). In this case before the Grand Chamber of the ECtHR, the Court has come to some important conclusions on the obligations of contracting parties to the Convention in relation to EU law: "This Court has accordingly accepted that compliance with EC law by a Contracting Party constitutes a legitimate general interest objective within the meaning of Article 1 of Protocol 1." (Bosphorus Hava Yollari Turizm ve Ticaret Anonim Sirketi v Ireland, 2005) In addition, the Court found that the protection of fundamental rights under EC law was at the time, of the occurrence of the Bosphorus case, equivalent to that provided for in the Convention. Thus, the ECtHR came to the conclusion that no violation of Convention rights is exercised when a member state is solely implementing obligations under Community law; however, the possibility for rebuttal is left open if “manifestly deficient” protection of ECHR rights has been identified (Myjer, 2006, p. 304-305) 
It could be concluded from the Bosphorus and Matthews cases is that it is essential for the State’s answerability under the Convention whether or not the State has exercised discretion and whether it had freely entered into an international agreement. (van Dijk, 2007, p.3)

Nonetheless, the mechanism to hold Member states responsible for actions they performed in accordance with their obligations under EU law has some disadvantages. As van Dijk (2007, p.3) argues in this case the MS is held accountable for action it was obliged to take and at the same time the EU has its law scrutinised by the ECtHR without having the right to be a party in the proceedings since it is not a contracting party to the Convention. In order to prevent conflict and tension, the Strasbourg court has so far chosen to refer to the ECJ's judgement, as long as the ECJ's procedure offers substantive guarantees and a controlling mechanism "equivalent" to this provided by the ECHR. Van Dijk (2007, p.4) notes that for the time being the ECtHR has recognised the protection of fundamental rights under EU law equivalent to this of the ECHR, with leaving the option of rebuttal open. However, this solution could only be temporary; it is obvious that the two courts need more coherent mechanism of cooperating which could be provided by EU accession to the Convention. Accession will not only facilitate the consistent interpretation of the ECHR by the two courts but will also bring consideration of the particular features of the EU by means of an EU judge sitting in the ECtHR. (van Dijk, 2007, p.4) 
4.2 Inter-institutional relations within the EU

Art. 218 TFEU provides the conditions relating to the conclusion of international agreements between the Union and third countries or international organizations. The Council is the body that shall open negotiations, appoint negotiator on behalf of the Union and conclude agreements. The Commission is responsible for submitting a recommendation to the Council in order that a decision allowing the negotiations to commence can be adopted by the Council (Art. 218 (2) and 218 (3) TFEU).
Furthermore, as regards the agreement on the EU’s accession to the ECHR the Council is required to obtain the approval of the European Parliament (Art. 218 (6(a (ii)) TFEU). The Council should act by a qualified majority when concluding international agreements. However, when the agreement is concerning the Union’s accession to the European Convention on Human Rights, the Council is required to act unanimously (Art. 218 (8) TFEU).  
It is apparent from this complicated procedure that the question of EU accession to the ECHR is one of great importance to the Union and one that requires the cooperation of the 3 main institutions of the EU, together with the consent of all the Member States. It is not an easy task to be completed but the work on it has already commenced and will hopefully produce the expected results in the foreseeable future. 
5. Conclusions

In the words of Luzius Wildhaber (2008, p.155) the Council of Europe has survived many challenges over the years one of the major ones being the fact that it was not marginalized by the expansion and development of the European Union. Further on, Wildhaber (2008, p.155) claims that the Council of Europe’s “best known and most successful treaty is the European Convention on Human Rights” and its “best known and most successful organ is the European Court of Human Rights.”  However, the Union is still not a contracting party to the Convention, neither are its activities being scrutinised by the Strasbourg court or any other external body. This sole fact, notwithstanding the EU’s own mechanisms for the protection of fundamental rights, might be perceived as a deficiency in the Union’s credibility in this field. 
Further on, it has been argued that European Union institutions did not demonstrate sufficient interest in human rights in their past. (Wildhaber, 2008, p.159) Only recently has the Union declared in a firmer way its concern in this area by introducing the Charter of Fundamental Rights, creating the EU Fundamental Rights Agency and generally expressing an increased appreciation and commitment to the development of an improved situation of citizens as regards their human rights. In this respect, the next logical step for the Union to take would be accession to the European Convention on Human Rights. 
As already observed, there were many and different actors during the years that advocated such accession, from EU’s side, as well as from Council of Europe’s side. At last, currently the Union possesses the legal basis needed in order to accede to the Convention and the ECHR has been amended with the necessary changes and is able to allow accession by the EU. Arriving at this point took long time and it cost a lot of effort to all the parties involved. However, the process is not nearly finished; it has just commenced. In order to make accession reality in the near future the same amount, if not more, of efforts and patience will be required. 
There are many technical and legal challenges that lie before the Union on its way to successfully concluding the accession process. Nevertheless, there are a great number of positive outcomes interconnected with accession. Added value will be brought not only to the political and legal area, but most importantly to citizens. Accession to the ECHR would mean simplified procedure of judicial remedies for the EU citizen and, moreover, individual complaints against the Union will be made possible; this ability of the individual to lodge a complaint directly against the Union, and not as done previously, through means of directing the complaint against an EU Member State, would mark a milestone in the development of human rights’ protection within the Union.

Furthermore, looking at the added value of accession to the ECHR from a political point of view, as already expressed previously, the EU would be finally submitted to the external scrutiny of an unbiased observer, and even more importantly, an observer who is scrutinizing almost the whole of Europe in its fundamental rights-related activities, namely, the European Court of Human Rights. This would also add up to the improved image of the Union’s authority in this field and guarantee the EU’s credibility in human rights’ protection on the international arena. 
The relationship between the two European courts will also enter the scope of influence by accession process and would be formalised and defined, thus, enhancing a renewed and improved cooperation between Strasbourg and Luxembourg, which would only be in the interest of all parties involved. 

Having said all that, it is obvious that accession of the EU to the ECHR is a long and complex process that requires a lot of effort and cooperation between the Union and the Council of Europe; it is a process to which the foundations have been laid down but much work still remains to be done. No matter how many challenges it will pose, it is of paramount importance that European Union accession to the European Convention on Human Rights is completed. This action would ensure a pan-European system for the protection of human rights, the observance of the rule of law throughout the European continent and the advanced cooperation between the two European organizations that represent the main guardians of fundamental rights in Europe. 
6. Recommendations
Some variations of the EU accession to the ECHR and related to this process matters exist. The first possible option of integrating the EU with the ECHR system would be the most simplified one of acceding only to the Convention and not to any additional Protocols. Furthermore, this option would provide the appointment of an EU judge in respect to the ECtHR, however, not necessarily a full-time judge taking part of proceeding on an equal footing; one of the other possibilities of an ad hoc judge taking part of proceedings only where EC law is concerned or a full-time EU judge with limited, again only related to Union law, participation could be envisaged here, as well as the option of no EU judge being present at the Strasbourg court (Myjer, 2006, p.306). In addition, this first option would not include the adoption of the co-defendant mechanism in proceedings before the ECtHR. 
A second possibility would be, apart from acceding to the ECHR, one or more, but not all, of the following steps to be performed: accession to any related additional Protocols and/or Protocols that have been ratified by all EU MS; appointment of a full-time Union judge performing activities on an equal footing with other judges in the Strasbourg court or the co-defendant mechanism being adopted. 

In line with the different options discussed previously and in the best interest of a successful accession to the ECHR accompanied by added value for all parties involved, a third alternative presents itself, which could arguably be seen as the optimal one. This scenario would include the EU also having acceded to all additional Protocols of the Convention which its Members States have ratified and all other relevant to the protection of human rights Convention Protocols; to have a full-time EU judge participating on equal footing with the rest of the judges in the ECtHR and the co-defendant procedure to be adopted. In relation to the issues presented in reference to Union accession and bearing in mind the added value on different levels of such accession, this last option certainly seems as the most appropriate. 
The process of accession itself is undoubtedly a valuable tool in enhancing a better protection of human rights within the Union; nevertheless, the EU should not limit itself in undertaking only the strictly necessary action in order to conclude such accession. Activities related to EU’s association with the Convention should not be completed only till the extent that accession has been guaranteed but should continue to develop in other related directions. Superior cooperation and coherence         between the two main European bodies guaranteeing human rights’ safeguards would ensure improved situation of European citizens in this matter. Thus, having regard to the above mentioned, the Union needs to guarantee smooth and efficient accession to the European Convention on Human Rights, while at the same time it keeps advancing its activities in related fields. The results of these efforts and multilateral collaboration would be that of a pan-European mechanism for protecting fundamental rights being introduced and the highest level of added value for citizens being provided. 
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