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Executive summary

This dissertation offers an insight into international refugee law and the Common European Asylum System (CEAS). Its intention is to reveal discrimination and difficulties of lesbian, gay, bisexual and transsexual (LGBT) refugees in the European Union (EU). There is only little research done on the topic, due to inferior importance many people given to it. However, discrimination can only be successfully fought by a holistic approach tackling all aspects of injustice in societies, prevailing law and resulting judgements in a mutual way. 

The interconnectedness of social situation, law and interpretation is the basic assumption of this dissertation. It reveals that the EU member states have different sentiments and acceptance toward LGBT people. This leads to a different perception and treatment of LGBT refugees. In the same way asylum applications and granting asylum diverge substantially in the member states even though they adhere to the same international and EU specific standards. As the neutrality of law is an illusion, looking to the emergence of international refugee law and constitutional law, the crucial point were justice is served is the interpretation of the applied jurisprudence. Refugee law is about granting protection to persecuted people and recognising them as refugee. The only way to successfully harmonize member states’ national asylum legislation and reach a Common European Asylum System is, to create awareness of the topic and enhance acceptance of LGBT sexual-identity in the whole EU society. 
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Introduction

Today’s society is a bundle of opinions, biases and generalisations. Unconsciousness about the influence of a biased or generalized way of thinking can have a major discriminating impact. Inuit, for example have 26 compound words to describe the uniqueness of snow, something that is essential for their daily life. Fundamental for the European lifestyle is a working legal system. We assume that our law is “just” and “neutral”, but by using one broad definition for refugees the neutrality gets lost in interpretation. Our present asylum practice is full off biases and protection does not fall upon a refugee like snow falls upon an Inuit. Could 26 words, to describe the multitude of refugees, help to re-establishing neutrality and equal treatment?

The idea and theory of international refugee law is to identify refugees and establish common protection measures. However, the views whom to consider a refugee strongly diverge in substance. Many reasons as upbringing, religion, political ideas, level of education etc. can be found in order to explain the different considerations. Nobody is free of a certain level of bias that influences their decision-making. This bias influences the private as well as public domain reaching form personal judgements to law and legal decision-making of asylum claims. In this way, refugee law itself is subject to a cultural bias as well as any interpretative action in the asylum process. Every step emerges in a specific cultural determined setting; the expression of the refugees themselves, the interpretation and the subsequent action of the asylum lawyer as well as the final decision making of the judge.
This dissertation seeks to explain the problem of cultural biases in refugee law and its interpretation. In course of the chapters to come this issue is approached on the example of the creation of a Common European Asylum System (CEAS) and the socio-cultural specific problems of lesbian, gay male, bisexual and transgender (LGBT) refugees that reach the European Union (EU). The guiding research question is: To what extent is the discrimination of LGBT refugees under the CEAS a proof for the ambiguity of law and its interpretation? This question will be split up into the following: What is the general socio-cultural and legal situation of LGBT people in the EU? Is there discrimination against LGBT people? Is the law, the CEAS is built upon, neutral? Does the CEAS discriminate against LGBT refugees? How is this discrimination caused? How does it reveal in the asylum process? And how is decision-making linked to legal matters and the socio-cultural situation? 
Personal interviews with asylum lawyers, social workers and refugees inspired me to write about LGBT discrimination in European asylum practice. All consulted sources mention the existing data gap on LBGT refugees and asylum. Asylum statistics are usually restricted to the collection of data: Age, Sex and country of origin. This deprives the subject of statistical proof. The research methods used were desk research, consultation of existing research and legal documents. Personally collected data and other findings are taken as an indication and mentioned in form of examples through out the dissertation. In order to reveal the correspondence and mutual influence between law, socio-cultural situation and interpretation on the example of LBGT discrimination under the CEAS primary and secondary sources are analyzed. To describe and underline the socio-cultural situation of LGBT in the EU the research study “Homophobia and Discrimination on Grounds of Sexual Orientation in the EU Member States” and public opinion pool outcomes as for example the “Eurobarometer” are central primary sources. To understand the legal issues the “1951 Convention relating to the Status of Refugees”(1951 Refugee Convention/ GC), the “European Convention of Human Rights”(ECHR) and  the “Qualification Directive” (2004/83/EC)(QD) about eligibility criteria for protection are further primary sources that were studied in detail. To exemplify the legal issues case law and actual case studies are used. To complement the primary source findings a theoretical foundation is established. This encompasses secondary sources as literature form social and legal science as well as from the psychological field like international refugee law journals, guidelines, issue papers and United Nations High Commissioner for Refugees (UNHCR) and other non-governmental organisations (Ngo) research.

The paper is divided into five chapters. In the first chapter homophobia and sexual-orientation discrimination in the EU takes centre stage. In order to tackle the socio-cultural and legal situation, in regard to the posed question of discrimination of LGBT people in the EU. 

The second chapter constitutes of a literature review on the topic of LGBT asylum. Firstly, sex-gender differences elaborated in social sciences and their position in refugee law are depicted by: Gender Theme Theory and Sex Typing together with Buttler’s Performativity Theory. Secondly, the Staged Model of Homosexuality illustrates the idea of “western gayness”, a cultural concept that prevails in the EU. The model further shows typical western identity assumptions of homosexual attributes and a fixed idea of “coming-out”, through which the authenticity of a claimed sexual identity is often wrongly judged. Thirdly, Feminist Theory and Critical Race Theory broaden the subject matter showing the influence of historical and cultural bias in present day refugee law. They distinguish between a purposive and literal legal interpretation. However any judge is also part of a society, constantly creating and conveying an opinion/bias. This deprives law of its assumed neutrality. In the Kulturkampf (cultural war) Theory by M. Scaperlanda social and legal cohesion between cultural bias and law are also central. Through the recognition of LGBT refugees the culture war erodes public morality. The theory chapter concludes by drawing a line between refugee law and human rights law, which can be of importance for LGBT asylum claims. Under these theoretical aspects the law and jurisprudence of the CEAS is depicted. 

The third chapter deals with the question of bias and neutrality of European refugee law. First of all, “The Geneva Convention on the Status of Refugees”, the core document of international refugee law, is analyzed under a historical angle to reveal the basic phenomenon of cultural and historical bias. Secondly, the “European Convention on Human Rights”, as an expression of shared European values towards human rights, shows the discrimination of homosexual refugees. With this foundation the focus narrows down to the actual CEAS. From the legal instruments of the CEAS the “Qualification Directive” and the “Dublin Convention” are analysed. They are chosen because of their clear relevance for LGBT refugee asylum. 

In the fourth chapter the social situation, the theoretical concepts and the legal basis established in the previous chapters are used to reveal how discrimination of LGBT refugees happens in practice. In the end the dissertation summarizes potential future prospects, derived from a conjunction of conducted literature research and personal experience in a Spanish refugee organization.

Throughout the paper attention must be paid to the mentioned data gap, which deprives the subject of gender based asylum claims of empirical substantiation. In respect to the examples, no inference on European member states can be made. In general the occurrence of asylum claims based on sexual orientation depends on the total number of asylum applications a particular country processes and the sensitivity/ignorance towards the issue of homosexuality/LGBT (Berg & Millbank, 2009).  A general pattern is: The higher the amount of claims the higher the number of LGBT applicants. More sensitivity towards LGBT issues leads to a higher chance of filing a gender related asylum claim.

Chapter 1: Background 

This chapter is a general outline of the social and legal situation of LGBT people in the EU. The EU makes attempts to create more tolerance and acceptance of homosexuals. They also try to eliminate discrimination against sexual orientation. Looking at the recognition of same-sex marriages or gay parades it reveals that despite all these efforts, the EU has not successfully managed to unify legal recognition and social acceptance of LGBT people. It is essential to realize that the discrimination in the asylum process already starts with the general social conditions in a particular member state. In this chapter the core findings of the study of “Homophobia and Discrimination on Grounds of Sexual Orientation in the EU Member States” are summarised. In the first part the legal development of fighting homophobia is outlined. Thereafter the social situation of LGBT people in the EU is portrayed.

1.1 The development of fighting homophobia and discrimination in the EU

Equality and equal treatment concerning nationality and sex have always been core concerns of the European Union (Schutter, 2008). The European Union Agency for Fundamental Rights (AFR) (Schutter, 2008, AFR, 2009) outlines the development of Homophobia and Discrimination on Grounds of Sexual Orientation in the EU Member States as follows. In 1984, the European Parliament passed the first recommendation concerning work-related discrimination in favour of homosexuals. It took another 13 years until sexual orientation was first mentioned in a member state binding document. With Article 13 of the Amsterdam Treaty any discrimination based on sexual orientation was prohibited. The article empowered the European Community to fight discrimination on the grounds of sexual orientation. It was also the inducement of the Racial Equality Directive (2000/43/EC) and the Employment Framework Directive (2000/78/EC) from which only the latter explicitly considers sexual orientation, in a training and employment context. Another fundamental step combating discrimination on grounds of sexual orientation was the Charter of Fundamental Rights of the European Union, signed in the year 2000 in Nice. It repeats the prohibition of discrimination due to sexual orientation and is the “first international human rights charter to explicitly include the term ‘sexual orientation’. It states in article 21(1) that,

 “Any discrimination based on any ground such as sex, race, colour, ethnic or social origin, genetic features, language, religion or belief, political or other opinion, membership of a national minority, property, birth, disability, age or sexual orientation shall be prohibited”. 
(Article 21(1), ECFR)
In 2000, the Council of Europe addressed discrimination and sexual orientation by tackling the situation of homosexuals and their partners regarding asylum and immigration. All EU Member States are concerned by the Recommendation 1470 (2000) as they are members of the Council of Europe. However, the law making did not coincide with the socio-cultural situation in the Member States. This became and is still apparent in the banning of pride marches, intolerant statements of politicians and religious leaders. The European Parliament continuously tries to counteract such discriminatory action. In 2005, it adopted a resolution condemning homophobia and sexual orientation discrimination. A further step was taken in 2007, when the European Parliament requested a large- scale legal and social research on homophobia and discrimination in its member states. The outcome was supposed to serve to develop further measures to promote, respect and protect LGBT persons in the EU. A year later the European Commission proposed a new council directive in order to enforce the protection against discrimination in the EU. The core of the directive is “implementing the principle of equal treatment between persons irrespective of religion or belief, disability, age or sexual orientation”(Schutter, 2008, p.123). This Directive would extend the protection of LGBT persons beyond employment field. It is not yet approved. On behalf of the EU, France and The Netherlands presented in 2008 a document called “Declaration on sexual orientation and gender Identity” for signature before the General Assembly of the United Nations (EU Presidency’s Draft, 2009). The Declaration calls for worldwide decriminalization of homosexuality and take action against human rights violations based on gender identity or sexual orientation (EU Presidency’s Draft, 2009).
1.2 The Situation of LGBT people in Europe

The general situation of LGBT people as well as the attitudes towards them differs in the EU Member States. The attitudes of the MS towards LGBT people can be captured by for example looking at the legal situation, of recognizing same- sex partnerships, equality bodies, and measures against hate crime and hate speech. 

One way of quantifying attitudes can be reach through measuring social distance. “The Eurobarometer Discrimination Survey” uses this method. This survey collects data on the level of comfort citizens have towards certain topics. In order to explore attitudes towards homosexuals and transgender people they ask how people would like/not like to have a homosexual as their neighbour. The answers were recorded in a ten point scale, with 10 as ‘very comfortable’ and 1 as ‘not comfortable at all’. In 2008 Sweden felt with 9.5 very comfortable with the thought or fact to have a homosexual as a neighbour, closely followed by Denmark and The Netherlands with 9.3. On the other side just 6.1 in Lithuania, 5.5 in Latvia and 5.3 in Bulgaria could positively accept the assumed fact of having a homosexual neighbour.  

The opinion on same-sex marriages was also asked. Here, 82% in The Netherlands were in support of same-sex marriages compared to 11% and 12% in Romania and Latvia. Opinions varied distinctively between old and young, male and female, educated and less educated as well as from the context in which the LGBT people were placed (as part of ones family, as a teacher, doctor or neighbour) (European Union Agency for Fundamental Rights [AFR], 2009).

How the culture and attitudes of a country can also be influenced by the legal situation shows the example of granting full marriage rights to same-sex partnerships. In the UK “[t]he culture of the country has changed in a definable way as a result of civil partnerships. (…) the change in the culture and the civilising effect of it has gone far greater than the gay and lesbian community”. In Tony Blairs’ opinion this change was caused by “taking a stand on this issue and by removing a piece of prejudice and discrimination, and by enabling people to stand proud as what they are” (Cowan, 2007, p.1). The Spanish Ombudsman also noticed that the introduction of same sex marriage seemingly improved the attitudes towards LGBT people in Spain (AFR, 2009, p.31). Furthermore, only The Netherlands gives full marriage rights to same sex couples, while of the other 24 Member States another 14 grant some sort of partnership rights (see Appendix Nr.3). Under the reservation that there is only little research done on the topic, a strong legislation tends to lead to a more positive attitude among citizens (AFR, 2009). However, 17 countries that more or less accept same-sex-couples can not speak for the whole EU. A counterexample is for example Latvia. There, same-sex-couples are not legally recognized and the countries homophobia provokes that LGBT people adopt negative views about themselves (AFR, 2009, p.62). Still, homophobia is not only brought to light by not granting partnership rights or a homophobia indicating outcomes of opinion pools. It is also found in the form of hate crime, hate speech, the restriction of the freedom of assembly, in the labour market, education, health, religious institutions, sports, media and asylum, just referring to the areas the distinguished by the above mentioned study. The study on the social situation of LGBT people in the EU points to the lack of appropriate tools for reporting direct and indirect discrimination to police. This lack of tools also leads to a distortion of official figures which do no reflect the real extent of the problem (AFR, 2009). All the same, LGBT hostile notions get evident in many countries. The situation is striking, the attacks on venues of LGBT organisations, ‘hate speech’ in political debates and public events or by religious leaders. To mention just two examples, the heated debate in Lithuania this summer about the prohibition of any aspect of homosexuality in schools or the popes’ opinion (Queer.de, 2009), expressed just before Christmas 2008, that homosexuality goes against the creative genius and is a form of self destruction (Belfast Thelegraph, 2008). 

Detailed quantitative information is also available in the area of administrative impediments. Often, public authorities are either not able or not willing to intervene when access to cultural and political venues is denied to LGBT organisations. Easily observable examples are the Pride Parades. While mayors, ministers, and even the Lutheran Church have participated, in Pride parades in The Netherlands, Sweden, Austria, France and Spain there are other countries as Estonia, Latvia, Poland, Romania and Bulgaria, where LGBT people are deprived of the freedom of assembly.  

Even though European Union aims for equal treatment hetero-normaitvity is determining the general environment. Gays and lesbians often resort to mimicry and adjust to the hetero-normativety of public spaces. Fieldwork and interviews with LGBT people in the EU show a reluctance to revel their sexual orientation at work. In public partnerships are redefined.  The partner is introduced as “just a friend”. And only when the circumstances seem to be sufficiently safe they show expressions of emotion and intimacy (AFR, 2009). The image of sexual identity in the EU is also distorted by the print media that reinforces the idea that sexual orientation only has to do with sexual activity and preferences by mostly showing semi-erotic illustrations.
Chapter 2: Theoretical Framework 

This chapter centres on the theoretical aspects of gender and refugee law. The presented theories are part of the recent refugee discourse literature. At the bottom of the discussion are gender roles and the consideration of gender in refugee law. Moreover the cultural western concept of sexual orientation is presented by the “Staged Model of Identity Development” theory. Socially constructed gender roles and culturally determined understanding of sexual identity is key to the Feminist theory and Critical Race Theory (CRT).  Feminist theory and CRT question the neutrality of law. They both point out the omnipresent bias of cultural concepts, which in turn affects gender and sexual orientation in refugee law and the asylum procedures. Additionally the culture war theory (“Kulturkampftheorie”) is discussed, which tackles the discourse of LGBT asylum form a moral angle. The theoretical concepts emphasise the link between the social situation, the existing law and its interpretation. The consideration of these mindsets, construct the fundamental understanding of ambiguity between law and its interpretation. 
The last paragraph touches upon Refugee Law as Human Rights Law to show their interconnectedness.
2.1 Gender in Refugee Law

A fundamental organizing principle for every human culture might be the distinction between male and female (Lipsitz et al., 1981; Butler et al., 1991). At birth a person is put either in one or the other category, depending on the sexual organs that are diagnosed. Being male or female alludes either to that the newborn will grow up as a boy or as a girl and accordingly will once be a man or a woman. However, “one is not born a woman one becomes a woman” as the famous feminist Simone de Beauvoir said (qtd. in Butler, 1991, p.25). As the Gender Schema Theory explains “boys and girls [are] expected to acquire sex-specific skills, they are also expected to have or to acquire sex-specific self concepts and personality attributes, to be masculine of feminine as defined by that particular culture”(Lipsitz et al., 1981; Butler et al., 1991). Lipsitz alludes to an internalized motivation that makes the individual conform with the culture’s definition of maleness and femaleness (Lipsitz, 1981) Foucault sees in this division between the sexes a prohibitive and juridical structure which causes as he calls it “forced heterosexuality”(Butler, 1991, p.11). In Butler’s eyes, linking anatomical sex to cultural ascription of male and female is a judicial concept. She gives gender a broader meaning, beyond cultural ascription also including the mechanical process of construction sex and gender (Butler, 1991). The linkage between sex and gender causes a difference between law and lived experience (Berg & Millbank, 2009). In social science it is widely accepted that it should be distinguished between the ‘sexed body’ and ones’ gender. (Butler et al., 1991; Morgan et al., 2006) Gender is understood as the “socially constructed notions of femininity and masculinity”, the “socially contingent divisions of roles between men and women” (Anker, 2002, p.138). “Sex” and “Gender” are the “socially defined dichotomies between body and mind, nature and culture” (Anker et al. 2002, p.138; Harvey et al., 2000). In the coherence and continuity between sex and gender a “gender intelligibility” is constructed (Butler, 1991, p.38). Contrarily it is argue that “sex” should be totally evaded as it suggests biological determinacy, excluding LGBT people. 
In refugee law gender-related persecution and gender-related violence concerns in equal terms women as LGBT people (United Nation High Commissioner for Refugees [UNHCR] State of the World’s Refugees, 1997, para.98). At the present moment there are predominantly studies and literature about gender related persecution mentioning especially to women. It is yet important to notice that, persecution of women is usually not because of their genetic sex but because they are not seen as ‘proper’ women. It is the non- conformity with the role assigned to them by the society they live in (Harvey, 2000, p.684). As the UNHCR states in its Guidelines on Gender-Related Persecution, sexual orientation and gender claims are linked in their non-conformity issues.  The persecution is caused by “socially or culturally defined roles or expectations of behaviour attributed” to the particular sex that are not met (2001, para.16). Consequently, gender-based persecution concerns gay men, lesbians, bisexuals and transsexuals/transgender people, heterosexual women and men that fall out of societal defined gender norms. 
2.2 Staged Model of Identity Development

The ‘Staged Model of Identity Development’ is a psychological theory about homosexual identity formation. It was first proposed in 1979 by the Australian psychologist Vivienne Cass. She identified six discrete stages suggesting a linear ‘coming out’ trajectory. The core concept is ‘Identity Confusion’, ‘Identity Comparison’, ‘Identity Tolerance’, ‘Identity Acceptance’, ‘Identity Pride’ and ‘Identity Synthesis’ (Berg & Millbank, 2009, p.206). In more descriptive words, one first notices some homosexual feelings and a comparison of self-perception and the presumptions of the individuals’ environment about his/her homosexuality. There is a possibility that a denial of homosexual impulses or even self loathing follows. However, after the initial phase the sense of the homosexual self-identity will grow and same-sex encounters will be experienced. If these encounters involve negative resonance and negative connotations of minority sexual identities, the individual might be hurt and remains ‘closeted’ in order to keep a low profile and not to stand out form the predominant heterosexual society. As a third step the sexual identity is selectively revealed to others, which implies a higher self acceptance of the self-identity. Finally, according to the theory this may lead to a more positive self-regard and pride, forming a synthesis between the public and private selves. This process pervaded western public consciousness, “shaping our cultural expectations of the ‘natural’ progression of sexual identity formation or [just the] standard ‘coming out story’” (Berg & Millbank, 2009, p.207). However, the model holds little universality as the mayor research for staged models of sexual identity was conducted on white middle-class men living in the United States and was then “imported” to Europe (Morgan, 2006). Through this a strong culture and gendered experiences specific bias of sexuality. Therefore the model “cannot adequately account for diversity of human experience of sexuality” (Berg & Millbank, 2009, p.207). It could be more adequate to adjudicate North American or Western European homosexuality cases then applying it without differentiation in asylum claims. Despite of its restrictions and the obvious cultural bias the idea of a predictable ‘coming out’ trajectory’ is still applied in the adjudication of refugee claims (Berg & Millbank, 2009). In other cultural contexts homosexuality is nearly equal to political rebellion not concentrating on coming out and gay lifestyle (Amory, 1997).   

2.3. Feminist Theory 


It was in the 19th century when “abstract universalism of liberal discourse confronted a social reality of domination and oppression”. (Harvey, 2000, p.682) In particular the public/private divide, which rooted in liberal philosophy, was disputed. In liberal theory the private sphere is not subject to legal regulation. As Harvey (2000) goes on, women haven been historically confined to the private sphere, while male heterosexual elites controlled and determined the public sphere. This had nothing to do with any biological determined factors but with socially constructed gender roles (p.683). The public/private divide had also clear negative implications for other gender categories and LGBT refugees. Moreover the private sphere got connected to theories of individualism. This made sexual identity and gender roles a private matter not subject to legal regulation and hence did not come into question of being protected by law (Harvey et al., 2000; Anker et al., 2002). The Feminist’s interest is a more gender sensitive approach to the 1951 Refugee Convention and to make refugee law discourse more gender sensitive. In this respect Feminist theory sees two great challenges. Harvey (2000) identifies the first challenge as “how to recognize the contextual nature of our decision-making and yet hold on to the elements of universalism needed to prevent the slide into cultural relativism” (p.682) and, secondly, as the “dualism between teleological and literal interpretation” (p.682) of refugee law. 

The feminist ideal would be to reach a consensus in rational discourse. However, in refugee law for example, “competing interpretations of rules meet in real life contexts” (p.683). They form the basis of argumentation and in turn are subject to contestation and empirical testing. Ultimately, they could then be tied to potential acceptance by all participants of the asylum procedure, within the ‘community of interpreters’ (p.683). 
2.4 Critical Race Theory

Critical Race Theory (CRT) originates form a law movement in the 1970 in the Unites States of America that builds on radical feminism and critical legal studies. CRT “questions the very foundation of liberal order, including equality theory, legal reasoning, Enlightenment rationalism, and neutral principles of constitutional law” (Delgado & Stefanicic, 2001, p.3). From feminist theory the interlinkage between social roles and power relations is taken. As well as the supposition that domination is created and exists in unseen patterns and habits. Further, the CRT attaches importance to ‘the critique of triumphalist history’.  CRtheorists regarded favourable precedents with suspicion as they tend to “deteriorate over time [and] cut back by narrow law interpretation and administrative foot dragging and delay” (Delgado & Sefanicic, 2001, p.5). 

What unites the different schools of thoughts of CRT is the “balancing of a critique of “race” as a socially constructed and malleable falsehood with the fact that racism is concrete and causes tangible suffering for individuals” (Morgan, 2006, p.148). While the ‘idealists’ see discrimination as “matters of thinking, mental categorization, [and] not a biological reality” the ‘realist or economic determinist’ idea stresses more how “society uses [discrimination, (originally racism)] to allocate privilege and status” (Delgado & Sefanicic, 2001, p.17). A third important currant form is the ‘materialists’ who see the raise of discrimination in “the physical circumstances of minorities’ lives (Delgado & Sefanicic, 2001, p.20). By now CRT is more nuanced and includes also other facets of “socially constructed identity categories” as for example sexual orientation (Morgan, 2006).
CR scholars ask for legal innovation and oppose the believe in neutrality of constitutional law and its assumed ‘colour blindness’ (Delgado & Sefanicic, 2001). Harvey (2000) points to the impossibility of human nature to be bias free. Furthermore, heterosexsism and homophobia have been institutionalized codified into law and jurisprudence (Pfitsch, 2006).  CRT is critical towards ‘ringing landmark decisions’, celebrated by those groups “whom they supposedly benefit [because] after the celebration dies down, the victory is quietly cut back by narrow interpretation, administrative obstruction, or delay” (Pfitsch, 2006, p.73). The surprisingly normative effect UNHCR guidelines, providing a foundation for of gender asylum law, had can also be taken as a demonstration of this fact (Anker, 2002, p.139). Delgado and Stefancic (2001) go even further and say that the minority group can be even worse of than it was before (p.24). They see discrimination of ‘socially constructed identity categories’ so deeply embedded in the ‘ordinary business’ of society, through the routines, practices, and institutions will kept minorities in subordinate positions (p.22). An example that shows the prevalence of the interest of ‘the powerful’ is “hate speech, which targets mainly minorities, gays, lesbians, and other outsiders” and which is wildly tolerated, while disrespecting comments about a judge, about politics or a celebrity are easily and often punished (p.23,24).
The colour blindness and neutral principles can also be applied to refugee law and the asylum process. Especially in gender claims and cases based on sexual orientation the social identity categories can cause discrimination. It is criticizes, that the “facially neutral asylum process conceals the fact that immigration officials and judges make decisions based on racialized sexual stereotypes and culturally specific notions of homosexuality, thus discriminating against who do not conform” (Morgan et al.,2006, p198; Berg & Millbank et al., 2009).
In an immigration context CRT uses theories of multidimensionality and transparency. Both theories serve likewise as tools to systematically analyze discrimination. By multidimensionality “the way in which individuals and social structures subjugate individuals on the basis of interlocking racist, sexist and heterosexist stereotypes” (Morgan, 2006, p.149) is exposed. Brender and Braveman note that “whites are taught to think of their lives as morally neutral, normative, and average, and also ideal” (ptd. Morgan, 2006, p.157). Society, in this context the USA and Europe, assumes whiteness as a norm in which heterosexuality is also assumed as a norm. In a multidimensional approach were race, sexuality and gender constructs are interlocked the “essentialist trap of focusing solely on overt discrimination” (Hutchinson, 1999) can be avoid. The particular vulnerability of LBGTs and the “detriment structural discrimination” with numerous sources of oppression would be evaded (Hutchinson, 1999). Transparency is understood by B. Flagg as “the tendency of whites not to think about whiteness or about norms, behaviours, experiences, or perspectives that are white specific” (qtd. Morgan, 2006, p.157).  The consequence of this lack of realization leads to discrimination of people with a non heterosexual identity. Considering transparency in the immigration process would avoid “racialized sexual stereotypes of masculinity and white gay essentialist norms” (Morgan, 2006, p.158). In a manner of speaking the gay Latino would finally be recognized as a homosexual and not continuously be burdened with the western image of the macho Latino who of course is and can only be a heterosexual. The fact that this person is from Latin America would not be taken as evidence for heterosexuality and his masculinity would not conflict with the western gay norm of some of femininity. 

 That the asylum system has an unconsciously (unconsciously or intentional does not make a difference here as the injury will be the same) discriminatory nature reveals in the struggle the refugees have to “prove their fitness for asylum” (Morgan, 2006, p.139). They not only have to divulge their homosexuality, but also prove affirmatively that they are gay enough for asylum (Morgan, 2006, p.141). The unconscious bias as racism or homophobia, derive from ideas, attitudes and beliefs by which attach negative feelings and opinions about the others nature. Complying with the exact stereotypes, falsely or naturally, drastically increases the likelihood to be recognized as a homosexual. Even though a rigid ‘mainstreaming’ approach and stereotypes shape decision making (Berg & Millbank et al., 2009; Morgan et al., 2006) the law changes/seems to change when a new ringing landmark decisions catches again public attention. According to CR scholar A. Freeman this is a phenomena occurring “[w]hen the gap between our ideas and practices becomes too great, the system produces a ‘contradiction-closing case, so that everyone can see that it is truly fair and just”. However, “[w]hen social conditions call for a genuine concession, such as affirmative action, the costs of the concession are always placed on minorities- in form of stigma” (Delgado & Sefanicic, 2001, p.31).    
2.5. ‘Kulturkampf’ (culture war)

A particularity of Refugee Law is that it very interpretative. This makes it possible to address and confront “issues on the forefront of the human rights agenda”(p.138, Anker) Especially gender issues such as sexual orientation are quite recent  themes. However, some view this area of refugee law as an assault to societal morality. Critics fear that with very success of a LGBT claim the body of precedent accepting and support of homosexual lifestyle increases (Pfitsch, 2006, 61). Michael Scaperlanda (2002) sees this, albeit in a peripheral and indirect way, as an assault on  the family- orientated immigration policy, of his nation which favours heterosexual couples. He acknowledges that asylum claims are adjudicated in a larger cultural context, which could be called a ‘Kulturkampf’ (culture war) where every body is defending its own morals. The only peace full and neutral zone is the courtroom. He has casts state lawyers and the immigration judges as neutral and culturally unbiased actors, who are not affected by the moral war, which they the fight them selfs outside of the courtroom (Scaperlanda, 2002.) The ‘Kulturkampf’ theory desires a “regulation of sexual activity based on a morality which excludes acceptance of homosexual activity” which is blind towards the objectively harmful effects such a regulation could have for the protection of LGBT refugees (Pfitsch, 2006, p.78).

2.6. Refugee Law as Human Rights Law

The International Human Rights body is factually independent form International Refugee Law. Human Rights concern every human being, while Refugee Law “provides surrogate national protection to individuals” (Anker, 2002, p.134) who are defined as refugees according to the 1951 Geneva Convention (see Chapter 3). The International Human Rights law body “can complement refugee law, but must not displace it” (Harvey, 2000, p.686). Anker (2006) even perceives the refugee regime a serious body of law that continuously elaborates basic human rights norms. In jurisprudence especially Refugee Law shows a special vulnerability to political backlash. Refugee law and policy can be highly politicized, as could be seen during the Cold War (Anker, 2006, p151). Nontheless, human rights and refugee law claim universality. The creative tension that exists between legal practice and factual equality is not considered in the claim for universality (Harvey, 2000, p.680).   The context of inequality (e.g. female representation) in which International Human Rights Law exist is led back to “the artificiality of the public/private divide” (see Feminist theory). 
Chapter 3: Legal aspects

This chapter deals with the development and execution of legal documents relevant to LGBT refugee claims in European territory. Central issues are the definition of refugee, the concepts of asylum and subsidiary protection and the conception of persecution and inhuman degrading treatment. The focus lies on the socio-cultural bias of the documents dealt with, both in their drafting and application by the Member States. The documents are analysed in chronological order starting with “The Geneva Convention Relating to the Status of Refugees” followed by the “Dublin Convention” and “Refugee Qualification  Directive” as two examples of the legally binding instruments of the “Common European Asylum System”.

3.1. A refugee

English speakers would usually use the word "refugee" to refer to anyone who seeks protection from danger by moving to a safe jurisdiction. This arises from a common understanding that when human beings suffer serious injustice, which they can not counter, they should be able to seek protection else-where (Mullins, 2003). Everybody can be hit by a situation where he/she feels forced to look for shelter, for refuge. The process of seeking protection in a country different form ones’ nationality is called seeking asylum. When asylum claim is resolved in favour of the applicant it means that the person is recognised as a refugee (Information Centre about Asylum and Refugees[ICAR]). Hence, as the term indicates, an asylum seeker has already entered in the process of seeking asylum, but is still remaining a refugee waiting to be recognised by the state. Nonetheless there will be no distinction made between refugee and asylum seeker, as the consulted literature does not draw a clear line between the terms.

To grant asylum is an ancient practice, which has always been a privilege and at the same time a problem (Kirchheimer, 1959). But not until after the Second World War this practice took a clear and successful global shape(UNHCR, 2001(2)). Today’s practice and refugee problem (from the perspective of LGBT refugees) solely revolves around proofing that one complies with the preassigned legal refugee definition. Once recognized as a refugee asylum is granted. Generally, this means full state protection, the permission to work, getting travel documents issued and other state offers and liberties. 

3.2 The Geneva Convention & The New York Protocol Relating to the Status of Refugees

The ‘Geneva Convention Relating to the Status of Refugees’ from 1951 (Geneva Concention/ GC/ 1951 Convention) is probably the most important internationally recognized document ever generated concerning refugees and asylum. With its 144 signature states the 1951 Convention established a uniform definition of persons who should be recognised as refugees and common duties and responsibilities of protection states should offer (for details about ratification and signatory states see Appendix Nr.3). 
The Geneva Convention was mainly a response to the atrocities committed in World War II. It was written “in a spirit of empathy and humanitarianism” hoping that such extensive suffering could be averted in the future. In 1951, 26 participating countries “heavily western or liberal in orientation” came together to work out “a refugee bill of rights”. Also states with differing believe like Iraq, Egypt, Colombia and Yugoslavia participated in the drafting. Nevertheless, the absence of for example the “Soviet-dominated communist bloc” was noticeable.  It took the participatory states three weeks to come up with a set of international standards on the treatment of refugees and contracting states obligations towards refugees (UNHCR, 2001(2)). The result was more a compromise reached after long and hard bargaining, shaken by interminable legal wrangling to protect the rights of sovereign states. As Mullin says, it “is marked by the biases of the men who negotiated and approved it” (Mullins, 2003, p.147).
After Denmark ratified the convention in 1952 and five more state —Norway, Belgium, Luxembourg, the Federal Republic of Germany and Australia— acceded the Convention came into force in 1954. The heart of the 1951 Convention is doubtless its first article which determines who will be recognized as a refugee. Legally recognized as a refugee shall be a person who: 

“owing to wellfounded fear of being persecuted for reasons of race, religion, nationality,

membership of a particular social group or political opinion, is outside the country of his nationality and is unable or, owing to such fear, is unwilling to avail himself of the protection of that country”. (Article 1(a)2 GC)

Despite the ‘spirit of empathy and humanitarianism’ the final compromise was very restricted. Not only the five categories of race, religion, nationality, political opinion and membership of a particular social group, were limiting the refugee recognition but also a temporal and geographic component. In view of the present refugee and asylum situation it is surprising that the 1951 Refugee Conventions only affected events occurring before January 1st 1951. Countries could choose at the moment of signature if they either consider events occurring in Europe prior to that date or “events occurring in Europe or elsewhere”(Article 1(b)1 GC). An imagined difficulty “for governments to sign a blank check and to undertake obligations towards future refugees, the origin and number of which would be unknown” gave rise to these limitations (UNHCR, 2001(2)). It was anyway expected that the treaty would become outdated after a couple of years. Though, this assumption failed as new crises emerged forcing millions of people to leave their homes and seek refuge elsewhere. This led to the adoption of the Protocol Relating to the Status of Refugees. 

The 1967 Protocol amplified the 1951 Convention, annulling the geographical and temporal limitations.  Until today 144 states adhered to the 1967 Protocol  (see Appendix Nr.4).
The United Nations High Commissioner for Refugees (UNHCR) was designed to supervise the application of the Convention. At the present time its importance lies in issuing non-binding legal interpretations, publishes guidelines and recommendations on arising topics related to the Geneva Convention.

3.2.1 Article 1(a)2 GC

Article 1(a)2 of the 1951 Geneva Convention forms the foundation of asylum procedures in the 144 contracting states, therefore also in European refugee law. The Article exhibits three important features. First, there is the subjective element of having a well-founded fear, which the asylum seeker must state precisely. Second, there is the objective criteria, persecution caused either by reasons of race, religion, nationality, political opinion or membership of a particular social group. And thirdly the person has to be outside his/her country of nationality. (see UNHCR handbook determining the status of refugees, 1997 para. 66,67) LGBT asylum cases mainly centre on persecution, of state and non-state actors and the country of origins failure to provide protection. Most LGBT claims arey filed under the “particular social group” category. To be recognized as a refugee all three aspects need to be met. Hence, a refugee be out of his/her country of residence, secondly he/she needs to articulate a well founded fear of, thirdly being persecuted on grounds of one or more of the given categories. The national asylum procedures are there to decided if the allegations and proofs meet the criteria stated in Article 1(a)2 GC and comply with their national elaborations of the exact understanding of the GC.

There are cases where LGBT people suffers inhuman and degrading treatment, are even tortured but are not recognized as a refugee under the 1951 Convention. In such a case there is a “second way in which LGBT people could obtain asylum.” This “status [is] based on Article 3 of the European Convention on Human Rights, (that) forbids to send someone to a situation where he or she has a ‘real risk’ of being subjected to” severe suffering. This second pass to obtain protection of the receiving state is called ‘subsidiary protection’”(Jansen, 2008).

3.3 European Convention on Human Rights (ECHR)

The Convention for the Protection of Human Rights and Fundamental Freedoms (ECHR) was drafted and signed by the members of the Council of Europe in 1950 in Rome. At its core it considers the Universal Declaration of Human Rights of 1948 of the United Nations. 

By establishing a European Convention on Human Rights the Council of Europe aimed for a ‘greater unity between its members’ (preamble ECHR). The Convention is based on the belief that fundamental freedoms are the foundation of justice and peace in the world, which the like-minded European Countries share by having a common heritage of political tradition, ideas and freedom and the rule of law and by a common understanding and observance of the human rights upon which they depend. The European Court (before November 1998 the European Commission and the European Court and Commission) sets the minimum standard by which ECHR member states need to comply. 
The ECHR protects all individuals that reside in a member state of the ECHR, against human rights violations, which would be caused by a certain member state. As a matter of course this includes also LGBT refugees. Since this dissertation deals exclusively with refugees and asylum seekers of European Union, the ECHR can be fully applied. A prerequisite of seeking asylum is a well founded fear of persecution, by which human right violations play a great importance. “However, the ECHR does not oblige member states to protect refugees and asylum seekers against human rights violations committed by other states (extra-territorial effect)”. Nevertheless, the ECHR can be related to migration and asylum for LBGT people in the EU. Especially Article 3, the ‘Prohibition of torture’ and Article 8 the ‘Right to respect for private and family life’ are of interest.
Unfortunately, the need to regulate migration is often considered sufficient justification for the decision of ECHR member states to send foreign nationals back to countries where their human rights are violated. The complexity of dealing with Article 3 and Article 8 of the ECHR, can be well demonstrated on the example of the United Kingdom. In fact it should not be possible to send refugees and asylum seekers back to their countries where they have to fear torture, inhuman, degrading treatment or punishment. A claimant must assert and provide evidence whether the treatment he/she fears amounts to torture or to inhuman or degrading treatment or punishment and the ‘real risk’ if he/she will be subjected to such treatment also needs to be evaluated. Yet it is not that simple to invoke this article for LGBT people. (the issue of proofing facts in LGBT asylum claims will be dealt with in the following chapter) In a country where sodomy or homosexual expression is criminalized by law, and a homosexual would flee from the government, the criteria postulated in Article 3 ECHR would be met. However, the Royal Court of Jusitce gave a negative response to these particular circumstances. Concerning homosexual hostile legislation, as it is the case in Jamaica for example, it judged in the name of the Queen that:

“It simply cannot be the law, in my judgment, that merely because the law of Jamaica has a criminal statute which criminalises homosexual behaviour, that mere fact cannot, of itself, be sufficient to require this country to grant immigration status to all practising homosexuals in Jamaica. On that basis, anybody who was a homosexual could come to this country and claim asylum.” (Queen on the application of Dawkins v IAT, para.49)
De Jong confirms that the mere prohibition of sodomy and homosexuality is generally not viewed as sufficient to amount to persecution or to require international protection under human rights law (Jong de, 2003, p.13).Though it is recognized that “the very existence of a legal prohibition can continuously and directly affect a person’s private life”(Jong de, 2003, p.10) which would invoke article 8 of the ECHR..
Under UK case law, Article 8, protecting private and family life, family relationships include unmarried opposite-sex couples, even when one partner is transsexual (Jong de, 2003).Yet same-sex couples are not enjoying the same protection. So far they were only considered as a matter of private life and therefore their claims were ‘manifestly ill-founded’ and inadmissible (de Jong, 2003, p.15). The European Court, referred to Article 8(2) where “[t]here shall be no interference by a public authority with the exercise of this right [to private and family life] except such as is in accordance with the law and is necessary in a democratic society in the interests of national security, public safety or the economic well being of the country, for the prevention of disorder or crime, for the protection of health or morals, or for the protection of the rights and freedoms of others” (ptd. Jong de, 2003, p.15). 
De Jong (2003) points out the problem of same-sex couples to qualify as ‘family life’ as they are limited to ‘private life’ which deprives them of the protection opposite-sex couples enjoy.

In many countries same-sex couples encounter difficulties to live together as a family. And still they are deprived of being recognized as a family and also lose out on ‘extra-territorial’ protection, which provides a “‘positive obligation’ on ECHR member states to allow immigration if it is impossible for family members to enjoy their family life elsewhere”. Recognizing same-sex relationships as ‘family life’ under the ECHR could have significant consequences for the protection of LGBT refugees (Jong de, 2003, p.17).

So far there has only been one case when the European Court of Human Rights decided upon a gay asylum case. 

A “gay” asylum claim judged by the ECHR:

In 2004 the Court judged a case of a gay man who sought asylum in the UK. The Iranian claimant was fearing persecution in his home country due to its the intolerance of homosexuality and “the resulting risk of harassment”, which are Article 3 matters (Schutter de, 2008, p.87). “The Court rejected the [mare] claim at the right to private life in Article 8 of the Convention. Although homosexuality is a crime in Iran, this does not mean that deportation of a person to this country is a violation of Article 3 or 8 of the ECHR. Iran is outside the European Union and this country is not a party to the European Convention” ( Jansen, 2008, p.4). Hence, the European Court of Human Rights seems to suggest, that “the mere obligation imposed on that person to refrain form publicly exhibiting homosexual conduct in his home country should not be seen as a sufficiently severe restriction on his right to respect for private life”. The abstention would automatically prevent persecution, as the person would not be recognized as a homosexual and thus would give no ground for persecution (Schutter de, 2008, p.87).
 (These issues are similar to the key issues of state persecution, prosecution and non-state agents and availability of protection. See Chapter 4)
3.4 Dublin Convention
“The Dublin Convention is essentially a mechanism for determining which Member State of the European Union is responsible for examining an application for asylum lodged in one of the contracting States”(Irish Refugee Council [IRC], 2002). It came into force in 1997 and is solely European Union law, with no obligations arising form the Geneva Convention or other international law. With the DublinII Regulation in 2003, the Dublin Convention was replaced and now forms an essential part of the CEAS. Through establishing that refugees must seek asylum in through which they enter EU territory, otherwise they can be returned to through which they have passed (by air, sea or land). It was attempted to overcome ‘asylum shopping’, meaning that asylum is claimed in various EU countries or “that asylum seekers may choose one EU Member State over another on the basis of a higher standard of reception conditions or social security assistance”(ICR, 2002). 
The Dublin Convention its direct affect for LGBT asylum seekers:

Mehdi Kazemi is a homosexual man form Iran. After his partner was executed in Iran he feared that the same fate will happen to him. Therefore he sought asylum in the UK. His case got refused and he came/fled to the Netherlands. Actually, the Netherlands would have granted asylum to M. Kazemi, due to a special policy to grant asylum to all LGBT people fom Iran. However, his case got also rejected in the Netherlands, because according to the Dublin Convention it was Britain’s responsibility. Finally, after “a lot of protests and demonstrations from several LGBT-organisations in the UK and the Netherlands and a resolution from the European Parliament, Kazemi was finally granted asylum in the UK”. (Jansen, 2008) 

Despite the well-intents of avoiding ‘refugees in orbit’, for whom nobody feels responsible, or by clarifying the responsibility of which country has to process a claim to avoid “asylum shopping”, the Dublin Convention can have devastating effects for LGBT refugees on their way to be recognised as a “customer” in the “European asylum shop” as the Member State branches still have different policies, as neither the jurisprudence nor the decision-making are entirely aligned.
3.5 Common European Asylum System

The goal of the EU is to form an “Area of Freedom, Security and Justice”. In this course the European Commission wants to create “a single protection area for refugees” with the help of a Common European Asylum System (CEAS). The CEAS is “based on the full and inclusive application of the Geneva Convention and on the common humanitarian values shared by the Member States” (Green Paper [GP], 2007). The ‘Green Paper on the future Common European Asylum System’ from 2007 was an in-depth reflection of the so far achievements, recognizing that a CEAS is an ambitious goal. 
With the Tampere Programme the first step was taken into the right direction. During the EU Summit of 1999 in Tampere a basic layout of a CEAS was defined. The goal of the EU leaders was to construct an “Area of Freedom, Security and Justice across the Union” of which the CEAS would form a constituent part. The established five year programme was followed up by the Hague Programme confirming the set out goal to create “a common European asylum system with a common procedure and a uniform status for those who are granted asylum or protection”(EurArchiv.com, 2005). In the Green Paper it is summarised as, to establish a level playing field, which guarantees to persons in need of protection access to a high level of protection under equivalent conditions in all Member States. The Hague Programme Action Plan foresees the adoption of a CEAS by the end of 2010 (GP, 2007).
The main concern of the first stage was “to harmonize Member States’ legal frameworks on the basis of common minimum standards ensuring fairness, efficiency, and transparency”(GP, 2007, p.2). The harmonization was composed of various integral parts. First there are four legal instruments comprised of Council Directives on asylum procedures, qualification, reception and temporary protection, together establishing a minimum standard of protection and the Dublin II Regulation (see Dublin Convention), Financial Programmes and Legislative Proposals. The first stage is supervised by the Commission that is responsible to ensure the implementation of the already adopted legal instruments, by the member states (in a timely manner) (GP, 2007).

For the second stage “higher common standards of protection and greater equality in protection across the EU [as well as] to ensure a higher degree of solidarity between EU Member States” (GP, 2007, p.3) are foreseen. The approach should be “integrated, comprehensive…, seeking to improve all aspects of the asylum process” (p.3). Especially “to enhance the conditions under which persons seeking persecution in the EU can effectively present and pursue their claims and receive an adequate response to their individual needs” (p.3) and “to boost the capacity of all stakeholders…to successfully accomplish their tasks”, is seen as essential by the European Commission (GP, 2007, p.3).

So far five Council Directives have been adopted in order to reach common minimum standards in the asylum procedures in the EU Member States. The first Directive(2001/55/EC) concerns  “minimum standards for giving temporary protection in the event of  a mass influx of displaced persons”. It was followed by the “Reception Condition Directive” (2003/9/EC), laying down minimum standards for reception of asylum seekers. For sake of uniformity of protection the “Qualification Directive” (2004/83/EC) about “eligibility criteria for protection and the content of the relevant protection status to be granted” was adopted. And in 2005 the fifths Directive, the “Asylum Procedure Directive” (2005/85/EC), was aimed to establish a common “standard procedure” for the asylum process in the Member States by the end of 2008. “The Asylum Law is not a literal translation of the Qualification Directive, but the wording of the Directive is closely reflected.”(p.35,2007 UNHCRstudy-asylum in the EU)
3.5.1 Qualification Directive- Status Directive (QD)
With regard to LGBT refugees and asylum seekers, basing their claims on sexual orientation the Qualification Directive is especially noteworthy. In the directive two statuses are established. One, a ‘refugee status’, meaning the recognition of a third country national or stateless person as a refugee (art2,QD). The second status is the ‘subsidiary protection status’ to grant protection to people not qualifying as a refugee “but in respect of whom substantial grounds have been shown for believing that the person concerned, if returned to his or her country of origin,[…] , would face a real risk of suffering serious harm”(Art.2(e)QD).

3.5.2 Refugee Status/ Asylum
Essentially the Qualification Directive sets out ‘minimum standards’, “to ensure that the EU Member States apply common criteria for the identification of persons in need of international protection”(Schutter de, 2008, p.83). The minimum standards suggest the lowest bound of protection that must be granted open for Member States to give more protection than prescribed. Since the 10th of October 2006 the Directive should be transposed by the Member States. If not yet transposed into national law, people can call directly up on the Directive, and European law should then be applied by the national judges (see Appendix Nr.3 for details of Member State Legislation).
The Directive defines a refugee as set our in the 1951 Refugee Convention. It additionally recognizes explicitly LGBT people. Article.10(d) QD (Reasons for persecution) states that “depending on the circumstances in the country of origin, a particular social group might include a group based on a common characteristic of sexual orientation”. Also transsexuals should logically fall under the protection of homosexuals offered by the Qualification directive, “as they share a common characteristic and have a distinct identity due to the perception in the society of origin”(Schutte de, 2008, p.86). Limitations to this are “acts considered to be criminal in accordance with national law of the Member States” and by virtue of Article 12 QD . for either not falling under the refugee definition or having committed war-crimes, crimes against peace or crimes against humanity. (link to ECHR)(for a detailed discussion see legal issue study p.84-85),
As the CEAS adheres to the refugee definition of the Geneva Convention centring on the persecution of the individual Art.6 and Art.9 of the Qualification Directive are also of mayor importance especially for LGBT asylum seekers. According to Article 9(1)a QD acts of persecution must “be sufficiently serious by their nature or repetition as to constitute a severe violation of basic human rights”. They “can, inter alia, take the form of: …acts of physical or mental violence, including acts of sexual violence”(Art. 9(2)a) under which particularly LGBT people/refugees frequently suffer. Secondly, actors of persecution or serious harm include “the State”; “parties or organisations controlling the State or a substantial part of the territory of the State” and “non-State actors, if it can be demonstrated that the actors  mentioned …, including international organisations, are unable or unwilling to provide protection against persecution or serious harm”(Art.6 QD). So far German case law for example has recognized clans, criminals, mafia and bandits, family and extended family members, paramilitaries, religious extremists and ‘terrorists’ as non-state actors (UNHCR, 2007, p.43). In the course of recognizing non-state actors the scope of protection was extended including environments, like family and workplace, in which LGBT people often suffer serious harm (FRA, 2009). 

3.5.3 Subsidiary protection
The eligibility for subsidiary protection focuses on ‘suffering serious harm’. A clarification of serious harm is given in article 15 QD. It consists, inter alia, of execution or death penalty, torture or in human degrading treatment or punishment, for the claimant in his/her county of origin.  This is often the case for LGBT refugees, who come form countries where homosexual conduct is penalized. Also here Article 6 can be invoked. “This provision of the qualification directive is in line with the case law of the European Court of Human Rights, according to which ‘expulsion by a Contracting State may give rise to an issue under Article 3 [ECHR, (prohibition of torture)]”(Schutte de, 2008, p.86-87) (see, A “gay” asylum claim judged by the ECHR).

3.5.4 Same-sex couples and the CEAS
Maintaining family unity is an important concern of  European asylum legislation. All “Member States shall ensure that family unity can be maintained”(Art.23(1) QD). Families as the core of society are certainly respected and highly valued in all Member States; however the definition of family can lead to direct discrimination of LGBT refugees. ‘Family members’, “the spouse of the beneficiary of refugee or subsidiary protection status or his or her unmarried partner in a stable relationship”, and minor children of the couple are entitled to protection. This can include same-sex couples as long as “the Member State concerned treats unmarried couples in a way comparable to married couples under its law relating to aliens” (Art.2 QD). Unity in this field is however still is more wishful thinking then reality. Grave differences of recognizing same-sex couple remain in the Member States.  (see Appendix map: Situation of LGBT people in the EU)  
3.6. Personal experience and case studies

On a weekly base the asylum lawyers go to the refugee centre for a first personal interview with the newly arrived refugees. Usually 10 to 12 people are appointed.  A standardised questionnaire is used. One session should take 30 minutes, in order to be able to comply with the workload. At most, the lawyers are able to speak one foreign language, while the refugees come from many different countries not able to speak Spanish, English or French. This makes interpreters necessary, often one to translate form the dialect or tribal language into a language another interpreter understands to translate into the language of the lawyer. This way it is nearly impossible to establish trust and a normal conversation between in a 30 minutes meeting. The law allows for a translator between the mother tongue of a refugee and the lawyer. It also defines the setting of the interview, which is often not met. Unfortunately the capacities are not congruent with the needs.

In the best case, lawyer and refugee can communicate directly. It happened only during these meetings that sexual-orientation came up. Interestingly, after the first gay refugee from Cameroon received support by the Ngo, refugees form Cameroon came on a daily base to the office to reveal their sexual orientation. The lawyers were doubtful about their claimed sexual identity. Another week later no one from Cameroon wanted to file a gender based claim. 


There are also the opposite examples. There was also a Nigerian man who had two daughters. He fled from Nigeria, because he feared to be killed for same-sex sexual action. He claimed not to be homosexual, but had a relation ship with another man. When his wife died, he could not feed his family. The man asked a rich friend he had, how to get as rich has him. This is how he got introduced to the gay scene of Nigeria. The man got introduced to a homosexual who offered him money in exchange for sexual relations. Now the man is persecuted by the Nigerian government due to homosexuality, while the man does not identify as a homosexual. He was not willing to call him self a homosexual.

The first gender based asylum claim was from a transsexual from Algeria. The case was lodged three years ago and still in appeal. The necessary medical treatment for a sex change is not available in Algeria; therefore the Spanish government gave subsidiary protection due to humanitarian reasons to the claimant. After the claimant became doubtful about undergoing a sex change surgery and the necessary hormonal treatment, which is characteristically of transsexuals, the government disbelieved the claimant’s sexual-orientation and retrieve protection.

The most common case are lesbian Muslim women who fear their husbands and families, after they have been caught in an intimate moment with another woman. These claims have little chance of success, if no medical proofs or scarves can be shown as evidence of persecution.

Chapter 4: Key Issues

Building on the previous chapters this chapter discusses the ambiguity of theory and practice of LGBT refugees under the CEAS. In theory LBGT refugees can be considered as refugees under the “particular social group” category of the 1951 Refugee Convention. This however is the first obstacle LGBT refugees face. They have to show their fitness for the used refugee definition. Once an EU member state considers their claim LGBT refugee face a second obstacle. The issue changes form recognition to credibility and proof of sexual-identity. In this phase the concepts of homosexuality, prejudices, perception and self-perception are significant and decisive for the outcome of asylum claims. In the transition phase between theory and practice the situative and cultural biased interpretation of decision-makers, advisers, translators, social workers and the refugees play a decisive roll. Firstly the legal fitness is analysed and then goes over to interpretation matters and the different facets of asylum practice.   

4.1 Recognition 

The worries of commentators that the interpretation of refugee law will be narrowed down to the one of the most restrictive member states can be partly resolved (Anker, 2002). It is the EC that formulates the standards of the CEAS and the MS have to comply with the directives and resolutions not the other way around. Though there is always an enlightened self-interest out of which the modern system of refugee rights was and still is conceived (Mullins, 2003). Even though this refers to the GC, in connection to the ideological conflict at the time of nascence, it can be seen that concretization of refugee law through UNHCRs’ guidelines and the CEAS, “refugee law remains a site of interpretative struggle”(Harvey, 2000, p.691) discriminating against LGBT refugees. 

4.1.1 Membership of a particular social group

Race, religion, nationality and political opinion are four of the five grounds of persecution upon which refugee status can be claimed. They are “the types of persecution that most shocked world opinion and political leaders during and immediately after World War II”. (Mullins, 2003).  These categories are concrete and can therefore easily be proven by a party membership, participation in demonstrations, specific cultural/political/religious knowledge, etc…. . The fives category ‘particular social group’ was added last minute “to allow for a certain amount of flexibility”. It was supposed to also include groups and individuals that were not considered at the time of drafting. States who are party to the Convention were to interpret its meaning in their own national contexts (Grahl-Madsen, p. 219). This can yield to generous protection or restrictive and discriminative interpretations.  To modulate this interpretation gap legal scholars and case law continuously develop this category. In the mid and late 1990s, a particular social group was broadly recognized as ‘groups defined by some innate or unchangeable characteristic’ and ‘cohesive, homogenous groups in voluntary association for reasons fundamental to their rights’(UNHCR, 2001). Groups only defined by the common factor of their persecution, were not included, as this would run contrary to the purpose of the Refugee Convention to protect only those persecuted for a particular reason (UNHCR, 2001(2)). Nonetheless, Crawley claims that decision- makers fail to recognize for example the political nature of private acts of harm to women (qtd. Harvey, 2000, p.684). Asylum claims based on gender/sexual orientation are primarily treated under the social group category or directly dismissed as inapplicable, whereas claims can be based on a combination of grounds (UNHCR, 1992). If the Refugee Convention would have been written 40 years later, thus in the 1990s, “sex” and/or “gender” would have been strengthened by being an independent protection ground (Mullins, 2003). Article 10(d) of the Qualification Directive the CEAS actually acknowledges this social flux/ change.  It states that sexual orientation may be recognized as a common characteristic to form a particular social group depends on the situation in the country of origin. Yet there is often only poor till not-exiting information of LGBT people in homophobic countries. By way of example, some Muslim human rights organisations consider LGBT issues as “western” not falling under their task. Other organisations fear the loos of support, credibility, esteem and funding or own persecution (Jivraj et al., 2003, p.27). No EU MS “has explicitly refused to consider sexual orientation as a source of persecution for the purpose of granting refugee status” (AFR, 2009, p.84). However, eight Member States (EE, EL, ES, LV, MT, PL, PT and UK) do not explicitly include it in their domestic legislation (see Appendix Nr.3). Among the countries that recognize sexual orientation as a ground for asylum recognition proceeds with great differences in understanding, hence interpretation. Denmark for example does not work with the category of social group. LGBTs can still get a residence permit with “protection status” if there is a “risk of execution or inhuman or degrading treatment in the country of origin”(AFR, 2009, p.97). Sweden in comparison only grants refugee status to LGBTs if the sexual orientation was lived openly in the country of origin. Their argument is, that “it cannot be expected that this person must hide his/her sexual orientation upon return to the country of origin in order to escape persecution (AFR, 2009, p.84) often not considered by other MS (see ECHR). And in The Netherlands “criminal prosecution against homosexuals may constitute a ground for the recognition of the status of refugee” if the sanction reaches a certain gravity (Schutter de, 2008, p.83). Striking is also the case of a gay Ukrainian who sought asylum in Lithuania. The man got beaten up in the asylum centre and had to leave Lithuania, fearing for his savety (AFR, 2009, p.110).

In the end, LGBT refugees are theoretically considered by the QD, but depending on the legal and social situation in the receiving country the scope of protection can lead to severe disadvantages of LGBT refugees.   
To bring a “proof comporting with the judicial stereotype of what it means to be gay” is especially difficult for LGBT asylum seekers often suffering from the stress and trauma caused by their history which can affect their memory, testimony and demeanour, despite their fear and their assumption that their sexual orientation does not matter (Morgan, 2006, p.147).

4.1.2 Persecution, prosecution by state and non-state actors 
“Today the state is only one among a number of competing power centres within a society, and does not have the final say on how law is exercised” (Harvey, 2006, p.689). ‘Official’ prosecution, for being LGBT, is  often a combination of state sanctioned, as criminalizing homosexual conduct, human rights violations such as torture, beatings, rape, unlawful detention and harassment. It is mostly accumulative and consists of prolonged discrimination and harassment, in the private sphere (family, neighbours, acquaintances, etc..) and or in the public sphere (by police officers, religious or healthcare context, etc.), which can complicate their asylum and human rights applications (Jong de, 2003, p.11). 

The UN Expert Group on Gender-based persecution acknowledged that gender-based persecution can amounts to persecution “regardless of the status of the persecutor” (UNHCR, 1997, papa.20). Furthermore “Persecution as a result… or failure to conform to conventional gender roles … [including] the opinion of family members ... should (all) be regarded as persecution on the grounds of political opinion for the purpose of the Refugee Convention” (UNHCR, 1997, para.44). Existing case law however is unclear about how severe and prolonged discrimination should be, before it amounts to ‘persecution’ under the Refugee Convention (Jong de et al., 2003; Jivraj et al., 2003).
The QD states that the Member States should also consider persecution by non-state actors and should not restrict them-selves to the minimum standart/smallest common denominator. Remarkable examples of more liberal national immigration laws are for instance Sweden, The Netherlands, Spain and France. An objective judgement about conformity and fairness still remains to be seen. Nonetheless, a UNHCR study reveals that the “Swedish Aliens Act”, granting citizenship and protection to LGBTs, does not correspond to the Qualification Directive”(UNHCR, 2007, p.37). A similar matter occurs with the Danish Refugee Appeals Board. It denied the thread of persecution of a gay Iranian asylum seeker, but granted him a residence permit on the risk of assault. The “decision was based on former assaults by the brother of the applicant’s boyfriend and the fact that the brother and the applicants father had threatened the applicants’ life” (Schutte de, 2008, p.89). While the Danish decision is case specific and detailed with a clear motivation, a study of the UNHCR revealed a striking incidence in Greece. 305 cases were rejected by the Greek authorities using the exact same words: 

“The asylum application is rejected and the asylum applicant is not recognized as a refugee because the subjective and objective elements of the well-founded fear of persecution, necessary elements for the recognition of the refugee status according to article 1 A 2 of the 1951 Convention, are not met. In particular, the allegations are vague and cannot justify that s/he suffered or will suffer any individual persecution by the authorities of their country for reasons of race, religion, ethnic group, social group or political opinion. It is obvious that s/he abandoned his country in order to find a job and improve his living conditions. S/he neither showed nor handed in any national passport or any other travel documents.” (UNHCR, 2007, p.31-32)

The UNHCR study on asylum in the EU also noticed that after having recognized persecution by non-state actors as possible ground for recognizing refugee status, the recognition rate in Germany raised. Greece in comparison where, during the first quarter after having implemented the QD from “1,915 decisions that were taken regarding applicants from Afghanistan, Iraq, Somalia, Sri Lanka and Sudan, no-one was recognized as a refugee or considered as in need of subsidiary protection”(UNHCR, 2007, p.46). Especially in the mentioned countries gender related persecution is a hot topic, and hence subsidiary protection often granted (see Apendix Nr.1). Together with the motivation for rejecting a claim this should be thought-provoking. No indication whatsoever was given and negation rates kept being as high as before. This hazards the guess that there was no chance given to “come out” and specify the reason of gender related asylum.
4.2 Credibility and “Coming out”

Claims based upon sexual orientation built on a very internal form of self identity. Some argue that it is easy to claim LGBT identity. Therefore they fear an abuse of this motive since it is easy to claim but hard to disprove (Berg & Millbank, 2009, p.196). From the other side, if gender is seen as a socially constructed category as race, suggested by the CRT, and an equally important part of identity as believe or political opinion LGBT people are disadvantaged. It is a personal conviction that cannot be attested in membership cards, demonstration or specific religious or political knowledge. “In the refugee context, it is always the decision-maker and not the applicant who has the power to decide who the applicant ‘really’ is and what sexuality ‘really’ means” (Berg & Millbank, p.208). It happens often enough that “those processing asylum claims “often do not believe that an asylum seeker is really LGBT” (AFR, 2009, p.87). Berg and Millbank detected that in Western societies an essentialist view prevails viewing sexual orientation either as innate or established early in life along with a sense of group identity which LGBT people demonstrate either participation or at least knowledge about their minority group. Missing sexual experience or the fact that a refugee has children are taken as indications for actual heterosexuality (AFR, 2009, p.87). It is not taken into consideration that a forced marriage at a young age or fear often limits the claimants’ experience (Jivraj, 2003, p.27). Hungary for instance “requested a psychiatric expert’s opinion on asylum seekers’ sexual orientation” (AFR, 2003, p.100). This is something that would not be asked in cases of religious or political persecution. However it all depends on the decision maker, if medical proof is asked and if social and cultural background is taken into consideration (Pfitsch, 2006, p.73). Actually the credibility issue starts far earlier in the asylum process then the final decision making. It starts with the first interview that is conducted with every asylum seeker. In order to reveal sexual orientation a lack of knowledge and a lack of tools to address it are often a determining factor. LGBT refugees often do not know the importance their gender identity can have for their claim and keep silent about it (AFR, 2009, p.87). It can also be that the interviewer asks a male claimant if he has a girlfriend, instead of asking is the claimant is in a relationship. Due to the marginalised position a refugee has anyhow,  they often do not dare to mention that they have a boy instead of a girlfriend, or that their partner died, etc. (Anker et al., 2002; AFR et al., 2009). Another obstacle, in talking freely about their sexual orientation, can constitute the fact that the translator is of the same culture, as the refugee or has the opposite sex. The Safra Project mentions the example of Muslim lesbians, who fear the mention their homosexuality due to the sinfulness Koran ascribes to it (Jivraj, 2003). 
 The willingness to disclose highly depends on the questioner (Berg & Millbank et al., 2009; Jivraj et al., 2003). Here comes back the cultural sensitivity and the public opinion, as well as the legal aspects by which advisors and decision-makers are influenced and which can often be sensed by the claimant. Societal homophobia provokes feelings of shame and recalls the experience of authority abuse in their countries of origin. Together with psychological problems, as post traumatic stress this leads to a reluctance to reveal group membership as the basis of the respective case (Berg & Millbank, 2009, p.198). Talking about delicate issues as sexual orientation requires a safe environment which can already be disturbed by an opposite sex interpreter. It often seems easier for asylum seekers to reveal their sexual orientation to a female lawyer and interpreter.  Here the lack of sufficient interpreters and the knowledge about the right to ask for a translator of a different sex and cultural background are an obstacle to overcome this miscommunication (Berg & Millbank et al., 2009, p.203; Jivraj et al., 2003).

The differences between male and female homosexuality and different cultural handling are often disregarded. Many people involved in the asylum procedure do not know that the Staged theory is originally based upon Western male suppositions, which takes “homosexual behaviour as a prerequisite to identity integration” (Berg & Millbank, 2009, p.211). This is however more common among homosexual men, who mostly discover their sexual orientation through experiencing gay sex before they actually consciously identifying as gay . In contrast, women “tend to internally identify that they are lesbian or bisexual prior to having any sexual contact”(p.212). Moreover it happens to people of both sexes that they “self-categorize as heterosexual (in terms of group association) but seek out sexual contact with people of the same sex”. Of course it can also be that men have a homosexual identity without having ever had physical homosexual experiences(p.211). Sexual identity is a fluid process, especially the female sexuality, as Diamonf and Savin- Williams show in their study of ‘Same-Sex Sexuality Among Young Women’ (p.212). Not following a strait path of sexual orientation or coming-out late in the procedure is taken against the claimant. Legal advisors and decision-makers interpret it as “making it up” in order to strengthen the story (Jivraj, 2003, p.26). In the case UK EK (Uganda) the UK acknowledged cultural relativity of sexual identity, patronising the applicant by categorising the early homosexual experience as ‘youthful transient phase’ or ‘sexual play’ not recognizing the claimed homosexual self-identity. It is overseen that the late coming-out might have just been the topics sensitive or taboo nature or because of uncertainty about the reactions form authorities and staff (including interpreters) (AFR, 2009, p.87).
Interviewer and interviewee are expected to posses comparable conceptualizations of for example sexual attraction. Berg and Millbank (2009) analyse the often asked question about an applicants’ first realizing, becoming aware of, knowing that he/she was gay/lesbian. To what exactly does this question refer, to same-sex sexual attraction, first sexual encounter, first sexual relation ship or the first conscious acknowledgement of any of the above either to oneself or to another person? It is tricky to answer this question since “coming ‘out’ is not a single definable moment but an activity that is continually repeated over time to a multitude of people in different contexts, with varying meaning and effect”(p.215). 

Once made a “declaration of homosexuality there is no means to control or redress the ways in which that knowledge is interpreted by others” (Berg & Millbank, 2009, p.215). This can be very dangerous in certain environments, where there are high penalties up to death penalty on homosexual behaviour, not to forget the social exclusion and stigma from which LGBT people suffer (see Appendix Nr.2). On the example of a lesbian Iranian woman, who sought asylum in Germany, it gets clear that “decision-makers often grappled unsuccessfully with the experience of applicants who regulated the bounds of their own out-ness or exercised ‘information control’ by just being out to a circle of friends for example but closeted with family and employers”(AFR, 2009, p.215). The German government rejected the woman’s case sending the woman back to Iran, after having interviewed the applicant’s mother who denied her daughter’s homosexuality; in the meantime the woman was sentenced to death in Iran based on homosexuality (AFR, 2009).

Besides expecting a “linear ‘coming out’ trajectory” in sexual orientation cases also exceptionally detailed and consistent personal narratives are demanded form the applicants (Berg & Millbank, 2009, p.2006). Despite the UNHCR Guidance Note (2008) suggestion that inquiries should not address sexual acts, claimants are still asked about their first sexual experience, may it be to ask them to “vividly recollect, and clearly articulate, their first sexual experiences in order to demonstrate that they are indeed gay or lesbian” (Berg & Millbank, 2009, p.203). From familiarity with consensual sex it is often inferred that the claimant should not have any difficulty in recounting in detail early experience of for instance rape (p.203). Inconsistency is mostly interpreted as a lack of credibility and weakening the claimants authenticity, taking no notice of the plentiful research that has been done on post traumatic stress. “[H]igh post-traumatic stress and the length of time significantly raised discrepancy rates in autobiographical narratives” (Berg & Millbank et al., 2009, p.201; Herlihy et al., 2002). Inner turmoil, confusion and dissociation during the experience by which the trauma was caused can lead to vague memories reinforced by negative repercussions connected with a process of habitual internal denial with unconscious and or unconscious attempts to forget the experience (Berg & Millbank, 2009, p.203). That also the sensory memory is affected by posttraumatic-stress (p.203), is not taken into consideration. If the claimant can only remember that it was winter, because it was cold but is not able to name the moth or exact date it can drastically weaken the chances for success.    

Conclusion

  

The first words of this dissertation were: Not gay enough for asylum: Discrimination of LGBT refugees under the CEAS. The subject approache consisted of three main issues: the general situation of LGBT people in the EU, the legal situation of LGBT refugees in the EU and the concrete asylum practice in the EU territory. For an asylum claim judgement, law and presented facts are taken together. Chapter three focused on the legal situation and showed that the law it self is biased by the historical context in which it was drafted. Furthermore, chapter four revealed that the presentation of facts as well as the credibility granted to them is one big game of interpretation and biased assumptions. The legal advisors and decision-makers as well as the refugees constantly try to decide what is real and whom to trust. Reality however is different to each and every one of us. What might be right and true for one side is hardly imaginable for the other. With time and circumstances evolving any law will be discriminatory if applied with a literal interpretation. Historical bias and socio-cultural discourse at the time of the law’s nascence are deeply embedded into the law. However, law is made out of a particular reason. In the case of refugee law it were the artrocities of the Second World War. Everything the law concerns is in a constant flux. Hence no law can ever account for the multitude of lived experiences it is applied to. Therefore refugee law cannot be seen as a simple deduction exercise and applied like a recipe. In fact a literal interpretation would always cause discrimination. Therefore I subscribe to the view of CRT. In order to prevent discrimination the “cultural meaning” of a law as well as of the judged act/actions has to be disclosed. The European Commission could implement for example a whole series of more precise refugee law, find 26 more words to describe when and how asylum should be granted or even a 100 more paragraphs and still the final judgement would be biased and discriminatory if the socio-cultural context of the law itself, the judge and the judged are not taken into consideration. As the example of the Dublin Convention showed, the same case had initially an opposite outcome, while the UK as well as the Netherlands are EU member states that adhere to the same EU asylum directives. 

It is a fine line that has to be walked in order to eliminate discrimination of LGBT refugees under the CEAS. To overcome the problem of being gay enough for asylum and to ensure that there is enough asylum for gays, quota regulations could be established. However, this would give rise to the argument of eroding of public moral Scapalanda uses in his culture war theory. One view at the map of the situation of LGBT people in the EU shows that especially eastern European countries LGBT show only little until no respected in their law and society. If a quota system would be implemented, a true culture war could break out. Values would be indoctrinated though a quota for LGBT refugees. On the two mentioned examples of Spain and the UK and their recognition of same-sex marriages it should be clear that the real success of a law is only reached when there is already a certain support amongst society. After the law was adjusted in Spain and the UK, the social acceptance of LGBT people flourished even more. This makes clear that a top down approach to fight homophobia and discrimination of LGBT refugees is not promising. 

Another approach would be that countries having a very progressive position towards LGBT refugees, like Denmark and the Netherlands, would promote their method of operating. Nonetheless, the EU should not burden the countries with good practice, but rather use some of their particularities as inspiration for their further fight against discrimination and the harmonization of the asylum system. In Denmark for example anybody concerned in the asylum process is trained on gender specific issues and the cultural determinacy of LGBT sexual-orientation. Although, creating more awareness of LGBT issues in the asylum process could diminish discrimination of LGBT refugee in the EU, the starting point should be to create societal awareness and acceptance of LGBT people in general. To come full circle,  raising social acceptance of LBGT in all EU member states, would on the long run influence lawmaking, hence also LGBT refugees and EU asylum directives and regulation. Finally the decision-making process would be more open to LGBT based asylum claims. No public moral eroding would be feared and sexual- orientation and gender identity would be treated equally to persecution based on race, religion, nationality or political opinion. 

In the end it should not be forgotten that resolving the issue of discrimination of LGBT refugees under the CEAS does not make refugee law bias free. The interpretation of refugee law should always be purposive and not literal. The boundedness of our decision-making by socio-cultural bias constantly needs to be realized. Being aware off these facts will stimulate undoubtedly general awareness for inequality and injustice around ourself, in the EU and in the whole world. To summarize content and intention of this dissertation in one sentence: Be aware of yourself, be aware of the environment and be aware of the difficulty and the discrimination LGBT refugees face! 
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Appendix
i-ii
Lesbian and Gay Rights in the World

iii-iv    Legal Situation of Lesbian Gay and Bisexual People in Europe

v-x       Persecution on grounds of sexual orientation in the granting of asylum and family

            reunification rights of same-sex couples in the EU Member States
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