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Executive Summary

This research shows how the Iraqi legal system, in particular the Penal Code and the Personal
Status Law (PSL), negatively affect minority women living in Iragi Kurdistan and explores how
these women's situation can be improved. This extensive research was carried out by consulting
academic sources (books, reports, (regional) newspapers, periodicals), as well as various
databases, and by conducting an interview. The research aims at giving constructive suggestions
on how the issue of ambiguities and contradictions in Iragi Law should be approached to
decrease human rights violations against minority women living in Iraqi Kurdistan, and improve
these women's living conditions, through conducting in-depth research and analysing the

findings.

A detailed interpretation of the results shows that among Iragi Kurdistan minority women the
violations faced are often similar, regardless of women's ethnicity. All (major) ethnic groups in
the region have reported that they are subjected to forms of domestic violence, honour killings,
forced or early marriage and difficulties of participation in the labour force, although the issue of
Female Genital Mutilation (FGM), forced marriage and polygamy is mainly related to Kurdish
traditions, specifically affecting Kurdish minority women. However, other ethnic groups suffer
from these kind of practices as well. Moreover, difficulties in access to employment are unevenly
distributed among governorates and between minority groups; for instance, especially the Faili

Kurds experience ethnic or religious discrimination in this regard.

The reason why these women are subjected to these violations stems from that fact that Iraq,
including its Regional Government, fails to provide for protections that are enshrined in Iragi Law,
indicating that the Central and Regional government have difficulty to jointly develop Iraq as a
smoothly working federal Constitutional state. More specifically, from this research it appears
that due to ambiguities, contradictions and discriminatory effects between and within Iraqi
Constitutional Law, Iraqgi PSL, and Iraqgi Penal Code, minority women's position has deteriorated

dramatically, making them extremely vulnerable.

In addition, similarities exist between Iraqi Penal Code and Iragi Constitutional Law with regards
to the manner in which both branches of Law contradict other laws that are applicable in Iraq. As
a result, some Articles of these 'other laws' become ineffective, as they cannot be properly

implemented. Moreover, it has to be noted that Iraqgi Kurdistan is clearly behind when it comes to
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implementing Iragi Laws. Consequently, already existing or new (Regional) Laws that aim to
advance minority women have little to no effect. In order to guarantee that Iraqi Kurdistan's
minority women are provided with basic human rights, revisions and amendments to the

contradictory Articles of the Iraqgi Penal Code, Iraqi PSL and the Iraqgi Constitution are required.

Despite the lack of implementation of Iraqi Laws, however, there is hope for progress regarding
minority women’s situation. For example, through the enactment of the new Domestic Violence
Law, the Kurdish Regional Government (KRG) has started to take action to tackle many of the
serious human rights violations which they are facing. However, there is still a long way to go to

properly implement the provisions of this Law as well as other Iragi Laws.

Apart from the need for law revision and amendments as well as commitment to implementation
measures, this research points out that societal support within the region is necessary, possibly
leading to a less violent stance towards violence against minority women. It is proven that
international support to immediately relief programs of local Non-governmental Organizations

(NGOs) could play an essential role in this.

In order to give some recommendations, several suggestions can be made, such as: Paragraph 41
(1) of the Penal Code should be repealed, since it permits a husband to punish his wife.
Therefore, repealing this law could help reduce forms of violence within the family. The KRG
and/or Central Government should enact separate special Personal Status Laws for non-Muslim
minorities or amend the current Iraqgi PSL, through this, ensuring that non-Muslim minorities are
not subjected to Sharia Law. The KRG or Central Government should repeal Paragraph 398 of the
Penal Code in order to prevent perpetrators to escape punishment in case of rape and sexual
assault. The Kurdistan Parliament and judiciaries should seriously implement en enforce the Law
of 2004 that outlaws reduced sentences for honour crimes, ensuring adequate punishment of

perpetrator(s).

All'in all, the Iraqi Laws negatively affects minority women in different ways; hence, progress have

been made by the KRG, women and civil society organizations to find solutions to their problems,

although this requires persistence and a long-term view.
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Introduction

According to several provisions of Iraq's Constitutional Law, Criminal Law and its obligations
under International Law, at first sight, it seems that minority women and girls of Iraqi Kurdistan
are adequately protected under Iragi and International Law. However, in reality these minority
women suffer discrimination, inequality, social exclusion, and many forms of violence, including
domestic violence, honour crimes, rape, sexual exploitation, forced and early marriage, and FGM.
Their subordinate status in Iragi Kurdistan affects almost all spheres of life, including health,
employment and family life due to entrenched cultural, religious and social factors but also
because of many years of constant violence, internal migration, lack of government capacity and

contradictions and discriminatory effects in Iraqgi Constitutional Law, the PSL and the Penal Code.

Through thorough research at an international, national and regional level this research highlights
the human rights violations at hand and outlines which action need to be taken in order to tackle
them. This research aims at producing an overview of how Iragi Laws negatively influence
minority women's living conditions within the Iraqgi Kurdistan Region and finding possible
solutions to their problems from a national and regional point of view and compare those to not
only figure out which laws and in what way these laws affect them, but also make the KRG, the
Iragi Central Government as well as International Organizations conscious of the effect of their
decisions. To do the latter, this research tries to answer the question: "How does the Iraqgi legal
system, in particular the Penal Code and the PSL, negatively affect minority women living in Iraqi

Kurdistan, and how could their situation be improved?”

Getting a sense of the difficulties per region with regard to human rights violations against
minority women is done by answering the sub question "What kind of human rights violations do
minority women of Iraq as well as minority women of Iraqgi Kurdistan face, and in what way are
they negatively affected by these problems". This research took a look at how over the years Iraqi
minority women's rights have been developed and answer the sub question: "How have former
Iragi laws, such as the PSL, improved or deteriorated the position of minority women of Iraqi
Kurdistan throughout the last decade?". Subsequently, in order to seek for future improvements
in Iragi Law concerning minority women's rights and to better understand these women's current
situation this research has answered the question: "Due to what circumstances and what kind of
legal acts became Iraqgi Kurdistan minority women's rights deteriorated or improved and what

could one learn from this?".
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Moreover, a comparison between the federal powers of the two governments was done by
answering the sub question: "How and under which conditions are federal powers distributed
between the Central Government and the Regional Government?". Through this, giving an
insight into which federal authority has what power and under which conditions. The answers to
this question showed that the Iraqi Kurdistan Region lacks a final Regional Constitution and, on
the basis of further examination, the reason for this became clear as well as the fact that main
political parties of the region fail to form a new Kurdish Government due to political opposition
within the region which in turn leads to political turmoil. As a result, the following sub question
could be answered: "In what way does this separation of federal powers, including the
autonomous Region’s current political landscape, affect minority women of Iraqgi Kurdistan, and

what actions can be taken to improve their situation?".

Furthermore, as the separation of federal powers was mapped out, it became clear which laws
apply to the minority women of the autonomous region, subsequently these laws could be
examined and answer the sub question "What and in what way does current Iraqi Laws
disadvantage Iraqgi Kurdistan minority women the most, and what should be done differently in

order to advance them, subsequently bringing a real positive change to their lives?".

Yet, this research does not focus solely on how Iragi Laws affect minority women but also how
(mainly) the KRG and women and civil society organizations respond to this and what kind of
actions they take against violence towards minority women by answering the question: "What
kind of efforts has the KRG and NGOs currently taken to address violence against minority women
and what are the positive and/ or negative outcomes of these efforts?". For instance, according
to William Spencer of the IILHR, the KRG has done a good job with the establishment and
institutionalization of the Directorate for Combatting Violence Against Women®, an institute that
is authorized to receive and investigate domestic violence cases. However, most relevant parties
criticize the lack of implementation of the Domestic Violence Law as well for other Iraqi Laws,
including governmental authorities and women and civil society organizations. Apart from the
lack of implementation of Iragi Laws, NGO's such as WADI and International Rescue Committee
(IRC) point out that societal support is needed, and both seek to stimulate local communities to

reflect on their traditional attitudes regarding violence against minority women within the region.

! A.k.a. The Directorate for Tracing Violence Against Women
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Finally, several recommendations to the KRG, the Iraqi Central Government and NGOs are made.
These recommendations focus on not only emphasizing the inconsistencies of Iraqgi Law, but also
to offering possible solutions to the violations and ensuring, that minority women of Iraqi

Kurdistan are treated equally and gain protection under Iraqgi Law regardless of sex or ethnicity.
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Methodology

The research was conducted in the realms of Law (Constitutional, Personal Status and Criminal
Law), Human Rights, and Politics, all regarded from a national and regional point of view, but

keeping international standards in mind.

To answer the majority of the sub questions, academic sources were used, such as articles from
periodicals, reports, (regional) newspapers, scientific magazines, academic papers, official
websites of governmental/ non-governmental organizations and a variety of databases (e.g.
Google Scholar, EBSCO-host website etc.) In addition, "lragi's Minorities and Other Vulnerable
Groups: Legal Framework, Documentation and Human Rights" by the Institute for International
Law and Human Rights (lILHR) was another valuable source together with "lrag's Minorities:

Participation in Public Life" by P. Taneja.

Moreover, a personal (digital) Interview with Mr William Spencer, Executive Director at the IILHR,
was conducted and turned out to be out of great value for answering several sub-questions.
Given Mr Spencer's expertise in the field of post-conflict rebuilding and peace and constitutional
negotiations in Irag and more than 22 years of professional experience in e.g. human rights,
International Law and crisis management, his insights appeared to be very useful for finalizing the
analysis and recommendations of this research. Moreover, since Mr Spencer has advised the Iraqi
Central Government on a wide range of Constitutional and Legislative issues since 2005 and that,
he is still visits and works in Irag on a regular basis, he has a very good understanding of the
actual political and human rights situation on the ground. This was highly relevant given the
regional focus of this research, Iragi Kurdistan, and the corresponding continuous changing

political landscape of Iraq as a whole.

This way of researching was chosen based on the idea that it is the most reliable in terms of the

quality, quantity and relevance of the obtained information.

First of all, all the information was filtered according to its relevance. Secondly, the sources were
carefully checked for their reliability and accuracy of the provided information, by comparing
results from different sources. Thirdly, the obtained information was used to answer the central

question and the sub-questions. Finally, researched results as well as their respective analysis
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helped in drawing a conclusion, finding solutions to the issue, and giving recommendation to the

KRG, Iraqi Central Government and NGOs.

Given the complexity of the topic, limitations, as to what aspects should be included or what field
will be investigated to answer the research question, were needed. Therefore, this research
focuses on a selection of human rights violations against minority women living in Iraqi Kurdistan,
and three fields of Law - Constitutional, Personal Status and Criminal Law- have been selected
since these Laws seem to affect them the most. Nevertheless, other violations against minority
women might exist within the Iraqi Kurdish Region, and it is likely that more ambiguities and
contradictions in Iraqgi Law can be found. However, given the timeframe for the realization of this
research, to get a grip on certain aspects that highly influence minority women's living conditions,

and to keep this research manageable and specific enough, these boundaries were required.
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Chapter 1. 'Gender Equality’' Under Current Iraqgi Law

Currently, minority women living in the autonomous Iraqi Kurdistan Region remain the targets of
threats and violence based on religion, ethnicity and perceived ideology (lILHR, 2013, p. 6).
Violence against these women manifests itself in many ways and within all levels of society, both
within the private and public domain. In order to understand minority women's vulnerability in
greater depth, it is necessary to map out the various problems associated with minority women in
Iraq, which are of a legal as well as a social nature, and what impact existing and recently
amended legislation has on their lives. In order to do so, it is of utmost importance to examine
under which laws the human rights of minority women of Iraq, including Iraqgi-Kurdistan, are
protected. By doing so, it seems that at first sight Iragi women are well protected under Iraqg's
current Constitutional Law, Criminal Law, as well as under International Law. For example, the
current Iraqi Constitution, which was approved in 2005, sets out several strong equality rights and
protections for women. In particular, Article 14 provides for the principle of equality before the
law and it forbids discrimination "based on gender, race, ethnicity, nationality, origin, colour,
religion, sect, belief or opinion, or economic or social status" (The Republic of Iraq Ministry of
Interior, 2005). In fact, from this, one could conclude that the Iragi Constitution states that
women are equal to men (Taneja, 2011, p. 24). Moreover, Article 20 of the Iraqgi Constitution of
2005 provides for the principle of equality in political participation; it gives all citizens of Iraq,
whether male or female, certain political rights, such as the right to vote and the right to be
elected. Also, the Preamble of the Iraqgi Constitution mandates that the people of Iraq should "pay
attention to women and their rights"[...] and "spread the culture of diversity". Besides the above-
mentioned civil and political rights, Article 29 prohibits all forms of violence in the family, at
schools and in society. Furthermore, Article 125 states: "This Constitution shall guarantee the
administrative, political, cultural, and educational rights of the various nationalities, such as
Turkomen, Chaldeans, Assyrians, and all other constituents, and this shall be regulated by law"
(Taneja, 2011, p. 24, 29). All these wide-reaching protections are included in the Constitution to
ensure (minority) women rights.

Another law that contains anti-discrimination clauses in order to safeguard minorities' rights is
the Coalition Provisional Authority (CPA) Order Number 7 of April 2003, which was incorporated
by reference to the Penal Code of July 1969. This CPA Order states: "No persons will be
discriminated against on the basis of sex, race, colour, language, religion, political opinion,
national ethnic or social origin, or birth" (IILHR, 2011, p. 16). The significance of this non-

discrimination provision cannot be overstated due to its broad applicability, therefore considered
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a strong body of law regarding the protection of Iraqgi minorities, including minority women living
in Iragi Kurdistan.

Furthermore, Iraq has acceded to several Conventions, which form the basis of Iraq's obligations
under International Law. One of them is the so-called UN Convention on the Elimination of all
Forms of Discrimination and Violence Against Women (CEDAW), which dates from 1986, that
exclusively refers to women and their position in society. The CEDAW prohibits discrimination on
the grounds of gender, and provides a comprehensive definition on what discrimination
constitutes (lILHR, 2010, p 22). Another example of a Convention that Iraqg, in this case, has
ratified is the International Covenant on Civil and Political Rights (ICCPR), dating from 1971, which
states that: State Parties must respect and guarantee "the equal rights of men and women to the
enjoyment of all economic, social and cultural rights set forth in the present Covenant" and
"without distinction of any kind", including sex (Article 3 & 2) (University of Minnesota, 1998).
Moreover, Iraq signed the 1993 Declaration on the Elimination of Violence against Women
(Minority Rights Group International, 2011, p. 220). Article 1 of the Declaration sets the meaning
of the term "violence against women" as: "any act of gender-based violence that results in, or is
likely to result in, physical, sexual or psychological harm or suffering to women, including threats
of such acts, coercion or arbitrary deprivation of liberty, whether occurring in public or in private
life" (University of Minnesota, 1998).

On the basis of these examples of ratified Laws and Orders as well as signed Conventions, at first
sight it appears that Iragi (minority) women are adequately protected by Irag's Constitutional
Law, Criminal Law and its obligations under International Law. However, this rather positive vision
of the Iraqi rule of law regarding minority women is viewed from an incomplete perspective and
reflects a distorted picture of the actual nature of the legislation, as many contradictions exist
within the current Iragi legal system. When researching the existing legislation as well as the
associated Iraqi legal system and the autonomous region of Iragi Kurdistan in greater depth, it
becomes clear that the living conditions for minority women are poignant and disturbing. Over
the last decades, their position has deteriorated dramatically, making them extremely vulnerable

to human right violations and other threats.

The Actual Situation of Minority Women

Human rights violations against (minority) women in Iraq

In reality, currently, a high degree of human rights violations against minority women take place
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throughout Irag. Numerous reports by NGOs and International Organizations stress that Iraqi
minority women remain particularly at risk, as they represent the most vulnerable group in Iraqi
society, both by being a member of a minority community and the fact of being a woman. This
results in so-called 'double’ discrimination, which in turn results in an increase of exploitation and
violence (lILHR, 2013, p. 11 & Taneja, 2011, p. 25 & W. Spencer, personal digital Interview, June
13, 2014). Iraqgi minority women also face gender-based repression within their own communities
(Minority Rights Group International, 2011, p. 211). The UN Human Rights Council Universal
Periodic Review (UPR) on Iraqg in 2010 - which is formulated by civil society including NGO's once
every four years - reports that minority women are part of the most vulnerable section of Iraqi
society (Minority Rights Group International, 2011, p. 219. It concerns a female population that is
extremely traumatized due to on-going unstable political, civil and armed conflicts, economic
sanctions as well as Iraq's current fragile political order, which has deteriorated the living
conditions and status of women in Iraq, putting them at particular risk (UNAMI, 2013).

To give an insight into the scale of the problem of gender-based violence, figures released by the
UN assistance Mission in Irag (UNAMI) show that one in five women aged 15-49 in Iraq has
suffered physical violence from her husband. This indicates that domestic violence is a main
problem in the country. In addition, 33 per cent of women have been subjected to emotional
violence; and 83 per cent have suffered emotional abuse by their husband. The report of UNAMI,
which was part of the so-called '16 Days Campaign' against gender-based violence of 2010, also
underlines other specific issues related to Iragi minority women, which are: forced and early
marriages, human trafficking, a lack of access to care and justice, and a lack of awareness about
their rights (Minority Rights Group International, 2011, p. 219 & Taneja, 2011 p. 23). The Institute
for International Law & Human Rights (IILHR) acknowledges the above-mentioned problems,
however, in addition, the organization reports that gender-based violence against minority
women in Iraqg also takes place through sexual violence and 'honour based violence' (IILHR, 2013,
p. 12). Furthermore, there is a great reluctance among minority women to report gender-based
crimes, when they fall victim to them. The main reason for this is the fear of reprisals. By means
of individual meetings with women, researchers found out that many of them had suffered
domestic violence, yet they were too scared to report it because of family, religious and
community pressure (Taneja, 2011 p. 23-24). Furthermore, even when reported crimes against
minority women often go unpunished because of the fact that police, medical and judicial
authorities poorly handle them (Minority Rights Group International, 2011, p. 219). Besides these

problems, women's freedom of movement, their access to health services and education and
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their economic opportunities have been restricted due to the continuous threat of ethnic and
religious violence as well as patterns of discrimination in law and in practice (IILHR, 2013 p. 12).
The overall effects of these circumstances make it very difficult for minority women to access
employment and education. Regarding access to employment, only 14 per cent of women are
participating in the workforce or seeking work compared to 73 per cent of men. Also, for young
women, this percentage is considerably higher, namely 27 per cent and for women from urban
areas the percentage increases even more. The reason for low participation of Iragi women in the
workforce has to do with their lower level of education, which results in a lack of skills, and
cultural, social and legal obstacles (UNAMI, 2013).

In any event, it would be in minority women's interests to educate themselves about their rights
in order to strengthen their vulnerable position in Iraqi society (Minority Rights Group
International, 2011, p. 220). In addition, an examination of what kind of role society as well as
governmental and judicial authorities play concerning human rights violations against minority
women is needed in order to find solutions to their problems and improve their future living

conditions.

The region Iraqi Kurdistan: its demographic landscape and their related religions

As this research focuses on the equality issues of minority women living in Iraqgi Kurdistan and
their corresponding legal system, an explanation on the region itself and what kind of ethnic and
religious minorities are living in the Kurdish Autonomous Region is necessary in order to
understand these women's current situation, and find possible solutions to their problems. With
regard to the region, Iragi Kurdistan gained autonomous status in 1970 through an agreement
with the then Iragi vice President Saddam Hussein. However, this agreement was not taken
seriously by Saddam due to its deliberately vague definition of Kurdish territory (Minority Rights
Group International, 2008 & Kane, 2011). More recently, its status was reconfirmed as an
autonomous entity within the federal Iragi republic in 2005 through the new Iraqgi Constitution
(Article 117) (The Republic of Irag Ministry of Interior, 2005). Currently, the KRG governs the
region. lragi Kurdistan is situated in northern Iraq and presently consists of the following
governorates: Dahuk (a.k.a. Duhok), Erbil, and Sulaymaniya (a.k.a. Slemani) * (Kurdistan Regional

Government, 2014). Despite the official recognition of Iragi Kurdistan as an autonomous region

> The KRG recognized Halabja as a new Iragi Kurdistan governorate in June 2013. The Iraqgi Cabinet agreed to make it
the nations' 19th province on 1 January 2014. However, this decision has to be approved by the Iragi Parliament to be
recognized officially. Recently, on 13 March 2014 the KRG officially approved Halabja as the fourth province in Iraqi
Kurdistan and are now waiting for approval by the Iragi Parliament.
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by the 2005 Constitution, serious disputes about the exact geographic composition continue to
exist mainly due to personal interests by both rivals such as oil-rich regions. The disputes resulted
in the so-called Disputed Territories of lIraq, which are located between the Southern
governorates of Irag and the borders of the three officially recognized governorates of Iraqi
Kurdistan. Partly due to the vague definition of Irag's Constitution on both the current boundaries
of the Kurdistan region and which areas outside it are under dispute, confusion is created (Kane,
2011). Yet, the official boundary of the Kurdistan region is the Green line, which was the ceasefire
line that was unilaterally established by the Iraqi army after suppressing the 1991 Kurdish
uprising. However, the validity of the Green line has been brought into question by the Kurds
during further negotiations. In addition, the Iraqgi constitution contains ambiguities regarding the
disputed territories themselves, only referring in Article 140 to "Kirkuk and other disputed
territories”, thereby leaving room for future and on-going unsolved disputes (Kane, 2011). The

lack of clarity sadly characterises the tense relations between the Arabs and Kurds.

When describing the population of Iraq it is of utmost importance to emphasize that there are
simply no reliable numbers for Irag's demographic landscape. According to the IILHR (2013, p. 9),
the collection of reliable demographic data was made almost impossible because of "many years
of constant violence, internal migration, emigration, lack of government capacity and the
politicization of identity". Since 1987, no complete census has been held, as the 1997 census did
not include the three Kurdish governorates. In 2008 it seemed that there were possibilities for a
national census as the Government of Iraq passed a new census law, however, no census has yet
been held because of political tensions between Arabs and Kurds over disputed areas in the
northern region of the country, and due to conflicts between Kurds and other ethnic and religious
minorities living in the area. Because of this, the presented data in this research is derived from
estimates from international organizations, Iragi NGOs and community leaders rather than
governmental sources; however, some Government statistics of Iragi population exist, which give
some insight into the demographic landscape of Iraq (IILHR, 2013, p. 9). According to 2010
statistics of the Government of Iraq, 97 per cent of Iraqi population is Muslim. Shi'a Muslims form
a 60 to 65 per cent majority, and are predominantly Arab, but also Turkmen, Shabak, Faili Kurds, a
small number of Circassians as well as other groups. Sunni Muslims constituting 32 to 37 per cent
of the population and are Kurds, Arabs, a small number of Turkmen, Circassians and others. The
remaining three per cent is made up of Christians, Yezidis, Mandaean-Sabeans, Baha'is, Shabaks,

Kaka'is and Jews. (IILHR, 2013, p. 9).
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Despite the lack of reliable figures on Iraq’s population, it is surely known that many different
ethnic and religious minorities, and their related female population, are living in current Iraqi
Kurdistan. Obviously, the Kurdish people themselves inhabit the autonomous region but
Christians - mainly from Assyrian, Chaldean, and Armenian groups -, Yezidis, Turkmen,
Mandaeans-Sabeans, Baha'is and Faili Kurds also live in the Iraqi Kurdistan region (IILHR, 2013, p.
20). * Moreover, the Kurdish population itself do not form a homogenous whole as Kurdistan is
divided among Iran, Turkey, and Syria. The Iraqi Kurds who are living north of the Greater Zab
river speak Kirmanji Kurdish and have more affinity with Turkish Kurds, while the Iraqi Kurds who
are living south of it speak Sorani, as do most Iranian Kurds (Minority Rights Group International,
2008). Iraqi Kurds are mainly Sunni Muslim, and as mentioned above they are by far a minority
within Iraqi society, making them highly vulnerable. Yet, Kurds certainly represent the largest
non-Arabic minority (Minority Rights Group International, 2008). This does not mean that Iraqi
Kurdish women within Iraqi Kurdistan are better off than other minority women in the region. In
fact, all minority women in Iraqi Kurdistan remain at particular risk. The reason for their
marginalization has to do with a number of factors. Political instability and the continual disputes
between Arabs and Kurds, religious and ethnic bias and intolerance, and entrenched patterns of

discrimination play a significant role herein (IILHR, 2013, p. 11).

Human rights violations against minority women in Iraqi Kurdistan

A specific problem that mainly Kurdish minority women of Iraqi Kurdistan face is FGM, which is
widely practiced in the Iraqgi Kurdistan Region, and is remarkably less common in other parts of
Iraq (Jawad, Saleh & Shabila, 2014, p. 2). According to the World Health Organization: "FGM
comprises all procedures that involve partial or total removal of the external female genitalia, or
other injury to the female genital organs for non medical reasons" (World Health Organization,
2014). This issue can be considered as very problematic because it obviously involves negative
lifelong physical and psychological consequences for women that are subjected to the extreme
practice. Therefore, FGM is recognized internationally as a clear violation of human rights of girls
and women because it mirrors deep-seated inequality between the sexes and it includes drastic

forms of discrimination against women. In addition, the mutilation "violates a person's rights to

* The above-mentioned minorities also live dispersed throughout Iraqg, as the country's ethnic and religious minorities
are highly fragmented or even displaced due to many years of turmoil and conflicts. However, this mostly involves
small groups, as they are a minority.
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health, security and physical integrity, the right to be free from torture and cruel, inhuman or
degrading treatment" (World Health Organization, 2014).

Several studies have reported contrasting averages of the application of FGM. For example, a
study of the Kurdistan Ministry of Health of 2010 stated that 41 per cent of those Kurdish women
interviewed said they had undergone FGM (lILHR, 2013, p 31). Whereas, a 2010 study of an Iraqi-
German Non-Governmental Organization, known as WADI, shows that 74.8 per cent of Kurdish
women interviewed declared that they had experienced FGM. As for the latter, 94.8 per cent of
the interviewees were Sunni Muslims while the remaining percentage, that is 5,2 per cent, were
Shi'a Muslims, of which 23.1 per cent reported that they had been cut (WADI, 2010, p. 22, 18).
These results show the possible impact of religious affiliation and consider that there is a strong
correlation between Sunni Islam and the practice of FGM. However, there are different opinions
on this assumption. Many Iraqgi Kurdish minority women themselves assume that the reason for
mutilation is because of their tradition, although just as much Iragi Kurdish minority women
believe that is an act of a religious nature. Nevertheless, when looking at individual (sub) districts
or governorates, a totally different outcome appears: Garmyan respondents tend almost
exclusively to perceive it as a religious practice whereas in the Erbil governorate Iraqi Kurdish
minority women justify FGM as a cultural tradition (WADI, 2010, p. 18, 19).

Despite the slight differences in the outcomes of these studies both in terms of the percentage of
occurrence of FGM and in the main reasons for the practice, it appears clear that FGM is widely
applied among Iraqi Kurds. In order to gain insights on how Iraqgi Kurdish minority women think
about the whole issue, the following study by BMC Women's Health seems useful. The study
found that among women four different perspectives on FGM exist. These perspectives range
from acceptance of the practice to active opposition. More specifically, the study found four main
opinions: 1)"positive cultural tradition", 2) "active opponents”, 3) “role of law", and the last factor
was entitled as "health concerns and passive opposition". In short, only those minority women
that chose the first factor experienced FGM as a positive cultural tradition whereas the other
three factors reflected the view of those opposing the practice. Yet, there were different levels of
opposition. Notably, factor 3 stresses the importance of the role of law regarding the issues of
FGM in Kurdistan Region. The women that belong to this third-factor solution recognized the
need for (more) meaningful laws or their enforcement. However, they also mentioned that they
thought that people would not be deterred from subjecting girls to FGM only because they are
afraid of the law. Because of this, these 'third-factor women' stressed the importance of
prosecuting FGM practitioners as well as people who subject their daughters to FGM. Those

women whose opinion is reflected in factor 4 only acknowledged the health concerns resulting
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from the mutilation and opposed the practice, although not in an active manner. The women
reflected in factor 2 agreed that FGM is a violation of human rights and therefore openly objected
to family members subjecting their daughters to the practice. Factor 1 represents those women
that still believe in the practice in order to retain a good position in society or to circumvent
cultural embarrassment or stigma (Jawad, et al., 2014, p. 1, 7-10).

Nevertheless, there are signs of progress concerning the practise of FGM. A more recent study of
WADI conducted in 2013 announced that in some Iraqgi Kurdish regions the prevalence of FGM
has declined significantly within the last decade. According to new data, which is based on
interviews with 5,000 women and girls, it appears that the "village-by-village" approach of WADI's
campaign caused the decrease in the practice. The aim of the campaign was to raise awareness
about the medical and psychological consequences of the mutilation. The recent study, which
includes the areas of Sulaymaniyah, Halabja, Raniya, Goptata and Garmyan, proclaimed the
following: "while 66 to 99 per cent of women aged 25 and older were found to be mutilated, the
percentage in the pertinent age group 6 to 10 was close to zero in Halabja and Garmyan". As in
both areas FGM was highly practiced, it was in these two areas that the awareness campaign first
began in 2004. Moreover, in Sulaymaniyah the rate of FGM among 6 to 10 years old girls is of 11
per cent, in Goptapa 21 per cent and in Raniya it has now dropped to 48 per cent, but this is

WADI's most recent operation area where the rate used to be close to 100 per cent (WADI, 2013).

Another major problem that all Iraqgi Kurdistan's minority women are dealing with is the high rate
of honour killings that are occurring throughout the region. This issue has not gone unnoticed by
KRG authorities; the KRG Ministry of Interior confirmed and published the documentation of 102
incidents of women burned around Erbil governorate alone. Moreover, during 2010 the KRG
stated that 76 women in the area were killed or committed suicide, while 330 were burned or
self-immolated. Several NGOs, such as Organization for Women’s Freedom in Iraq, believe that
these estimates are rather low (U.S. Department of State, 2011, p. 35). The Iraqgi Ministry of
Human Rights reported that, in 2010, 249 women were murdered, including honour crimes
(IILHR, 2013). However, when looking at the longer term, according to a four-year research report
of the IRC, between 2004 and May 2008, circa 1270 honour crimes were reported of which 980
(77 per cent) took place in the Iragi Kurdish region (International Rescue Committee, n.d., p. 8).
Whatever the exact number is, honour crimes remain a major problem in the daily life of minority
women that are currently living in Iraqi Kurdistan.

There are organizations that have responded to the issue of honour killings in Iraqi Kurdistan. For

example, in 2009, the IRC has introduced a program in two regions of Iragi Kurdistan in order to
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spread an anti-violence message. IRC's program aims to reduce honour killings and violence
against (minority) women by contacting and stimulating local communities to consider their
traditional attitudes regarding the issue. Furthermore, IRC seeks to improve the response of local
law-enforcement and service providers to women survivors of violence. In order to find support
from the Iragi Kurdistan local community for a non- violent stance towards women and family
matters, IRC approached the sensitive issue of violence against women as a "women's health
issue". Through this, the organization has been able to reach out to religious leaders and it has
brought groups of men and women together to talk about sexual attitudes and the issue of
violence. Furthermore, IRC has provided trainings on violence prevention and case management
to local NGO's, women's shelters and government institutions. In addition, IRC sponsored the “16
days of activism against gender based violence” campaign, which reached more than 30.000
Kurds by means of local radio broadcasts as well as other information programs (International

Rescue Committee, n.d.).

Furthermore, as this research already mentioned, domestic violence, which is also known as
Intimate Partner Violence (IPV), remains a serious problem throughout Iraq, and therefore also in
Iragi Kurdistan (U.S. Department of State, 2011, p. 34). Since 2007, IPV has become a priority in
Iragi Kurdistan due to advocacy strategies of several women's rights and civil society groups.
Nevertheless, NGO's stated that IPV is still a severe problem (Al-Atrushi, Al-Hadithi, Al-Tawil &
Shabila, 2013 p. 2). According to a report by the World Health Organization, IPV includes unjust
behaviour by the intimate partner, that is, a current or former husband, cohabiting partner,
boyfriend or lover. More specifically, IPV refers to "behaviour by an intimate partner that causes
physical, sexual or psychological harm" which includes "physical aggression, sexual coercion,
controlling behaviours and emotional abuse" (World Health Organization, 2013, vii).

A study that specifically focused on IPV against women in Iraqi Kurdistan concluded that indeed a
high prevalence of IPV exists in the autonomous region; more then 58 per cent of the
respondents reported that they suffered from any type of lifetime IPV; emotional abuse proved
to be the most common form of IPV with 52,6 per cent; followed by physical and sexual violence
with 38.9 per cent and 21,1 per cent respectively. This means that a majority of the respondents
is dealing with violence by their intimate partner, though it should be taken into consideration
that these women were contacted through hospital consults and that the respondents whose
husbands accompanied them were excluded from the research in the sense that were not
allowed to talk freely about the issue (Al-Atrushi, et al., 2013, p. 3, 9). For this reason, the study

outcome percentages might be higher in reality, although this study must be considered as a
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sample as it includes findings of participants from Erbil city only. However, the study does
indicate that IPV plays a major role in the lives of minority women living Iraqi Kurdistan. In
addition, IPV often remains unreported and unpunished, because abuses are usually addressed
within the family and tribal structure. When looking at the extent to which women in Iraqi
Kurdistan experience and accept IPV (a.k.a. domestic violence), different opinions exist. In Dohuk
45 to 56 per cent of the women believe a husband is justified in beating his wife in certain
circumstances, thereby accepting domestic violence more than women in the two other
governorates (Erbil and Sulaymaniya), in both of which 14 to 30 per cent of the women consider
that a husband is justified to beat his wife in some circumstances. Nevertheless, when comparing
the percentages of women that face different types of spousal violence in Iragi Kurdistan, all
three governorates score 18 to 25 per cent, which is considerably lower then the rest of Iraq
(UNAMI, 2013). This shows that the stance of women in Iragi Kurdistan towards IPV is quite

progressive, a characteristic for which they are known.

Another worrying issue concerning minority women living in Iraqgi Kurdistan is that forced
marriage is still practiced heavily, and often involves abduction. Yezidi women of Northern Iraq
are especially subjected to these two issues. Since 2003, around 30 cases were reported of Yezidi
women being abducted and forced to marry. These reports came from Yezidi activists, claiming
that these women were forced to marry members of the Asayish, which is a Kurdish security force
(Taneja, 2011, p. 24). The Yezidi communities of these women or girls have almost no choice to
refuse unwanted marriages because they will be threatened with reprisals in case of refusing.
Besides the sad fact that these women are at the mercy of an undesirable spouse for the rest of
their lives, they are also excluded from their family and Yezidi community, as both the Yezidi and
Sabean- Mandean faiths forbids marriage outside the religion, therefore not accepting the
renouncement of faith. However, officially, although under certain conditions, under Iraqgi Civil
and Criminal Law forced marriage is illegal. Also, Kurd Net, a daily online news site, argues that
recently the practice of forced marriage has decreased; yet, it still remains a Kurdish tradition
(Bahaddin, 2012). Nevertheless, since the violation takes place at a large scale, one might
conclude that the implementation of these laws is insufficient, with prosecution rates remaining
low. Besides the lack of obeying the law by men and the lack of proper implementation of laws
that prohibits forced marriage, the obedience of forced marriage and abduction also has to do
with the vision of some of the women and girls in question. According to a 2009 national survey
by the Ministry for Sport and Youth it appeared that one-third of young girls shared the opinion

that a girl must marry if it is her relative or guardian's wish (Taneja, 2011, p. 24 & UNAMI, 2013).
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Forced marriages are often accompanied by underage marriages of Iraqi girls. Since the on-going
struggle for the realization of a democratic Iraqi state as of 2003, underage marriages (a.k.a. as
early marriages) have increased considerably. One of the main causes of the increase is a poverty
gap that has emerged since 1995 due to the UN 1990-2003 embargo on Iraq. According to FAQO’s
statistics, the poverty gap intensified severely in 1995 -1996, "to include 71% of the lIraqi
population" (Jaffal, 2012). This affected the living conditions of Iraqi citizens enormously. As a
result, more daughters were forced by their fathers or guardians to marry at a very young age in
turn for a dowry, mostly consisting of a sum of money. The poverty level in Irag worsened even
more since the US-led invasion of 2003 and the sectarian conflicts that followed. This led to many
separated families throughout Iraq and an increase in early marriages as well (Jaffal, 2012).
According to a 2007 socio-economic survey of families in Iraq, 21 per cent of Iraqi girls are
married before they turn 19 years old. Another survey, conducted by the Central Organization for
Statistics, showed that 5 per cent of Iraqi girls were married under the age of 15, and 22 per cent
under those surveyed were married under the age of 18. Another field study, which was led by
researcher Sajja Abdel Riddah, revealed that underage marriages continuously increased from
January to May 2010. Apart from the warning of the ministry of women's affairs that “girls
between 15 and 18 are twice as likely to die during pregnancy and while giving birth than women
between the ages of 20 and 24”, nowadays, early marriages still take place at an disturbing rate
(Jaffal, 2012).

Another issue that is related to marriage and that also affect Iraqgi Kurdistan's minority women is
the quite common practice by Iragi men to marry more than one wife. According to Iraqi PSL
referred as polygamy. Polygamy is not necessarily related to forced or early marriages; yet,
nowadays, it still remains a Kurdish tradition, which has been a topic of discussion for decades
within Kurdish society. Opinions differ concerning the tradition; opponents perceive polygamy as
an out-dated practice and therefore it is no longer needed, other argue it is still needed in order
to marry off single women (Keli, 2010). The actual problem of allowing polygamy before the law
in Irag has to do with the fact that men are more privileged than women, in fact, women have
nothing to say about how many women her husband marries. In that sense, both sexes are not

equal before the law.

Minority women living in Iraqi Kurdistan also face difficulties to participate in the work force. The
outcomes of a survey by Minority Right Group International show that 93 per cent of the
surveyed Faili Kurds have experienced ethnic or religious discrimination when applying for jobs. In

addition, 100 per cent of them said that they have been subjected to threats outside the home.
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This indicates that they are not accepted by society. Women from other minority groups also
experienced ethnic or religious discrimination when applying for jobs. In the study's research
sample, 38 per cent of the women belonging to another minority belonged to the Yezidi
community, 18 per cent to the Sabean-Mandean community, and 19 per cent to the Christian
community (Taneja, 2011, p. 26). Due to the poor security situation, and the fact that genders are
not treated equally, women's ability to work outside the home is affected disproportionately.
Because of weak labour laws and the lack of an equal opportunity employment law women are
vulnerable to arbitrary dismissal (U.S. Department of State, 2011, 36, 37). Furthermore, on the
basis of a factsheet of the UNAMI it appears that the unemployment rate for female aged fifteen
years or older is significantly high in the Al Sulaymaniya governorate, with an average of 30 to 40
per cent. This is the highest possible category of unemployment rate throughout the survey.
There are only two other governorates in Iraq that have reached the same rate of women
unemployment aged 15+. The Erbil governorates has an unemployment rate of female aged 15+
of 20 to 30 per cent whereas the Dohuk governorate "only" 10 to 20 per cent of female aged 15+
facing unemployment (UNAMI, 2013). This specifically indicates that difficulties in access to
employment, although unevenly distributed, are common among women throughout Iraqi
Kurdistan and given the outcomes of the survey described above, discrimination of minority

women on the basis of religion or ethnicity likely plays an important role herein.

Women's movements in Iraq and their struggle for a more progressive PSL

On the basis of the above-mentioned problems it is clear that currently the human rights of
minority women living in Iraqi Kurdistan are violated in many ways, negatively influencing their
daily lives. This high level of human rights violations is remarkable considering the fact that in the
post World War Il period Iraq was often seen as a Middle East country with a progressive stance
towards liberties for women with regard to education and employment. Since 1963, the Ba'ath
Party came to power and introduced provisions for women's equality through its ideology (Brown
& Romano, 2006, p. 51). In fact, Iraq served as a role model for other countries in the region. The
realization of a more progressive Iraq was developed over the years due to decades of struggles
of women to become (more) equal to men as well as the overall fight for independence of Iraq.
During the 1920s, already, many rights were granted to (minority) women in Iraq. At least, the
country allowed far more freedoms to its (minority) women in comparison to other countries in

the region. Also during the 1930s, (minority) women were of great importance to Iraqgi society in
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the fight for independence from Britain. During this period, several independent women's groups
were established. An example of such an organization that became highly influential was The
League for Defence of Women's Rights, which was created in 1952 (Brown & Romano, 2006, p.
52). These women's groups have pushed for decades for progressive laws of matters of women's
status within their families, called Personal Status Laws (PSL) (Clair, 2010, p. 82). More
specifically, Personal Status issues are those dealing with marriage, divorce, inheritance, child
custody and adoption, all falling under family law (Islamopedia Online, 2011).

After a coup d'etat, Iraqg became a republic in 1958. Shortly after, in 1959, a left-leaning
revolutionary government finally instituted a new PSL. Due to the modifications, the 1959 PSL
was a unified, codified national law that treated all Iraqgi citizens as equal irrespective of their
sectarian associations, making "PSL the equivalent of Civil Law" (Islamopedia Online, 2011 &
Brown, 2005, p. 5). The PSL replaced the previous legal system that consisted of a number of
traditional religious courts (wherein every religion had its own set of courts) that adjudicated on
matters of personal status on the grounds of their own religious interpretation and training (Al-
Ali, & Pratt), resulting in a differential treatment of Shi' a and Sunni Muslims and other religious
minorities, such as Christians and Jews. Through the replacement of this former system, these
courts now became a branch of the Iraq's regular court system, thereby imposing these judges a
new role: to apply and thus implement the codified law, rather than interpret Islamic law on their
own (Brown, 2005, p. 5). This diminished the power of religious judges and their establishments,
as they were no longer allowed to interpret PSL independently from the state. However, the 1959
codified PSL was not secular in nature nor gender neutral, as it stipulated that judges should
resort to Shi'a principles only when the codified text "failed to make explicit provision for a
situation” (Brown, 2005, p. 5). Because of this, opinions regarding the final effects on (minority)
women's rights through the 1959 PSL differ. However, overall the 1959 PSL is largely seen as a
revolutionary breakthrough with many positive effects on (minority) women's lives. In fact, the
law did not remove distinctions between husbands and wives, but it sought a better balance

between them.

The reason that the government instituted the new PSL was mainly successful advocacy of
prominent women in the Iragi Women's League. The new PSL involved positive advancements for
(minority) women, as the 1959 PSL imposed rigorous restrictions on polygamy and modernized
divorce laws (Clair, 2010, p. 82). In addition, in 1978, the 1959 PSL was amended by the Ba'ath
regime in order to widen the conditions under which Iragi women could request necessitating a

divorce, thereby outlawing forced marriages, and demanding a judge's permission for a man to
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marry a second wife (Clair, 2010, p. 82). A decade earlier, in 1968, when the Ba'ath regime seized
power, some gains made by the Iraqgi (minority) women since 1959 were extended. For example,
women were allowed to join universities, to participate in the public sector and some women
were even allowed to take part in the private sector. Yet, during the same period, some laws
were reversed by the Ba'ath regime, which again had a negative impact on minority women. For
example, a girl’s inheritance was narrowed to half of a boy's portion (Brown, & Romano, 2006, p.
53). Also, a few years after the instituted 1959 PSL, the 1963 Nationality Law allowed for conferral
of nationality to children was only granted to an Iraqi father whereas the former law allowed
nationality to pass where either parent was Iraqi (American Bar Association, 2006, p. 2). Though,
overall, positive reforms continued to be implemented. For example, in 1970 the Iraqgi Provisional
Constitution was drafted, declaring men and women equal under law (relates to Article 19) (Al-
Azzawi, 2009, p. 4). Furthermore, Article 5 of the 1970 Constitution recognized and offered
protection for minority communities (American Bar Association, 2006, p. 2). During the 1970s and
1980s the Ba'ath regime continued to make positive efforts concerning (minority) women's rights
in Iraq, such as the attempt to eliminate illiteracy among women, which succeeded significantly
(Brown & Romano, 2006, p. 53). In addition, a 1976 compulsory education law guaranteed that
both sexes must attend the primary education (Human Rights Watch, 2014, p. 16-17). In 1980,
women were granted equal rights as men, such as the right to vote and hold office (Brown &

Romano, 2006, p. 53).

Effects of the Irag-lran War, UN sanctions, and 2003 US-led Invasion

These positive developments of Iragi (minority) women's rights and their position in society
greatly decreased after 1980. The challenges for women began during the disastrous enduring
Iran-lraq war and persisted due to the imposed U.N. sanctions that followed in the 1990s. Both
conditions led to a rigorous change of Saddam's strategy towards women (Clair, 2010, p. 91).
Saddam's regime shifted its focus from Arab social ideals to traditional interpretations of Islam,
which was at presence in the region. This interpretation led to less tolerance for female
autonomy in the public sphere, as he continuously abolished many of Iraqg's provisions for women
rights (Brown, & Romano, 2006, p. 51, 54, 55). Saddam's embracement of Islamic and tribal

traditions could be understood as a political tool in order to consolidate his weakening power. *

* Before this strategic shift, as explained above, women were, gradually, legally accorded many rights, giving Saddam a
slightly positive reputation towards women, however, in reality; he had the ultimate power to annul these rights when
it suited him.
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Besides these developments, the 2003 US-led invasion as well as the sectarian fight that followed,
disadvantaged (minority) women's positions in Iraq even further (Clair, 2010, p. 92). The US
invasion of Iraq was expected to advance minority women. Unfortunately Iragi women soon
realized that that was not the case. Before the Iraq War, one of the official goals of the US led
invasion included "strengthening women's participation and their legal rights", afterwards
perceived as the ultimate way to justify the invasion itself (Clair, 2010, p. 81). How could it
happen that their goal was not achieved and what legal acts brought the minority women of Iraqi
Kurdistan in this disadvantaged position? In order to answer this question, one needs to explain
the effects of Resolution 137 of 2003 and some radical (final) Constitution provisions that
followed in 2005. These changes occurred during the U.S.-led transition period of Iraqi

governments after the Iraq War.

The effects of the 2005 Iraqi Constitution

In 2003, the Iraqi Interim Governing Council issued Resolution 137. Many protests led by women
activists followed, as the resolution would have revoked the codified 1959 Civil Law of Personal
Status. More specifically, the Resolution would have given power to courts to rule in all disputes
concerning PSL based merely on religious and sectarian beliefs and interpretations of Sharia law
(Zuhur, 2006). In fact, it would have brought minority women in exact the same unfavourable
position as prior to 1959. In the end, the political pressure seemed to have effect as L. Paul
Bremer the then highest governing U.S. official who finally overruled the Resolution (Zuhur, 2006,
p. 6). However, when in 2005 the struggle for the delineation of the new Iraqgi Constitution took
place, the same discussion concerning women's allegiance to Personal Status Laws arose again.
The main question concerned "whether Islam (and thus sharia law) was to be the source of law,
or a source of law"(Zuhur, 2006, p. 7). Ultimately, the debate resulted in an Iraqi Constitution that
up until present contains the same ambiguous provisions as of Resolution 137 under the guise of
Article 41 that states the following: "Iraqis are free in their commitment to their personal status
according to their religions, sects, beliefs, or choices, and this shall be regulated by law" (The
Republic of Irag Ministry of Interior, 2005). Despite fierce opposition from Kurdish leader and
current President of Iraq, Jalal Talabani, the majority of Iraqgis, mainly Shi'a Muslims, argued for
the insertion of sharia principles into the Constitution, and the notion of Iraq as an Islamic state.
This resulted in the following Articles of the Iragi Constitution: Article 2(1) states: “Islam is the

official religion of the state and a basic source of legislation”. Article 2(1)[a] adds: “No law may be
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passed that contradicts the immutable rulings of Islam. The Supreme Federal Court will be the
determining body of such a conflict”. This means that Iraq’s Civil Laws could be invalidated, and
stricter versions of Personal Status, Criminal, and other Laws would function in their place, most
probably upheld in religious courts (Zuhur, 2006, p. 7). This leaves room for speculation and
interpretation by clerics, consequently resulting in the deterioration of minority women's rights
due to the fact that most old laws protecting women are now debatable under this more “flexible’

constitution (Al-azzawi, 2007, p. 6).
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Chapter 2. Kurdish Autonomy Under the 2005 Iraqi Federal Constitution

Due to the U.S.-British-French enforced no fly zone in the Kurdish northern area, which was
established shortly after the 1991 uprising against Saddam's regime, the balance of power shifted
in Iraqg. This shift provided the Kurds with political autonomy, and shortly after the Iraqi Kurdish
Region became essentially independent. This gave Kurds the opportunity to decide on their own
business, as they were freed from Saddam's oppressive hand. Because of this, the Kurds were
actually able to move forward politically and economically. However, a four-year battle followed,
which resulted in a total stagnation of the possible progress, owing to strong tensions between
the two main political parties of the region: the Democratic Party of Kurdistan (KDP) and the
Patriotic Union of Kurdistan (PUK) (Kelly, 2010, p 719). Yet, after reconciliation of the two political
parties in 1998, the two began focusing on developing the region both politically and
economically, although maintaining separate governments and militias. After the 2003 U.S. led
occupation, the Kurds managed to move the Regional Government into a favourable bargaining
position compared to the beaten Sunni Arabs and newly released Shi‘a Arab groups. In 2005, the
strong position of the Kurds led to the resettlement of autonomy and regionalism within the
Federal Iraqi Republic. In other words, Iraqi Kurdistan's autonomous status was reconfirmed as an
autonomous entity. Subsequently, this was incorporated into the Iragi Constitution, which was
adopted by a referendum on 15 October 2005. The establishment of the Iraqi federal entity is
formulated in Article 1 of the Iraqgi Constitution whereas the recognition of Iraqi Kurdistan as an
autonomous federal region is formulated in Article 117 of the Iraqgi Constitution (The Republic of
Irag Ministry of Interior, 2005 & Kelly, 2010, p. 723-727). In 2006, through a Unification
Agreement, the KDP and PUK have merged their administrations into one unified KRG. Currently,
the KRG governs the region of which the KDP and PUK still remain the two most influential
political parties, although for the first time in decades they are currently experiencing significant
opposition from other political parties in Iraqi Kurdistan.

With the federation being established, on grounds of Article 120 the Iragi Constitution, Kurdistan
is entitled to its own Regional Constitution, "provided that it does not contradict this
Constitution". This latter condition is also emphasized and enshrined in another Article, which
explains that the Kurdish Regional Constitution should exist within the legal framework of the
Iragi Federal Constitution, that is, Article 13 of the Iraqi Federal Constitution: "First: This
Constitution is the preeminent and supreme law in Iraq and shall be binding in all parts of Iraq
without exception". "Second: No law that contradicts this Constitution shall be enacted. Any text

in any regional constitutions or any other legal text that contradicts this Constitution shall be
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considered void" (The Republic of Irag Ministry of Interior, 2005 & Kelly, 2010, p. 727). Thus,
Article 13 acts as a supremacy clause since the provisions of the Kurdish Regional Constitution
cannot directly revoke the provisions of the Iraqgi Constitution. Yet, in case the Iraqi Constitution is
silent on a matter, meaning not covering the respective issue in particular, the un-discussed issue
would come under the Regional Constitution, thereby giving the KRG an area of authority.
However, due to Article 13, federal law often take precedence over state laws. That said, a
clarification on the division of federal powers is of great importance in understanding the
complexity of the Iraqi legal system. To begin with, Article 116 of the Iraqi Constitution states that
Iraq is made of a decentralized capital, governorates, and regions. The Constitution authorises
these different powers with different levels of autonomy. For example, the governorates do not
enjoy the same level of autonomy as the regions (Saayman, 2013). In order to give an overview of
these different powers and their separation of federal powers, a brief explanation on the
divisions will be provided here. The first division of federal powers is formulated in section four
of the Iragi Constitution. This section stipulates that the Federal Government is permitted
exclusive powers in nine areas. These exclusive powers are set down in Article 110 of the Iraqi
Constitution as follows:

"First: Formulating foreign policy and diplomatic representation; negotiating, signing, and
ratifying international treaties and agreements; negotiating, signing, and ratifying debt policies
and formulating foreign sovereign economic and trade policy; Second: Formulating and executing
national security policy, including establishing and managing armed forces to secure the
protection and guarantee the security of Iraq‘s borders and to defend Iraq; Third: Formulating
fiscal and customs policy; issuing currency; regulating commercial policy across regional and
governorate boundaries in Iraq; drawing up the national budget of the State; formulating
monetary policy; and establishing and administering a central bank; Fourth: Regulating standards,
weights, and measures; Fifth: Regulating issues of citizenship, naturalization, residency, and the
right to apply for political asylum; Sixth: Regulating the policies of broadcast frequencies and
mail; Seventh: Drawing up the general and investment budget bill; Eighth: Planning policies
relating to water sources from outside Iraq and guaranteeing the rate of water flow to Iraq and its
just distribution inside Iraq in accordance with international laws and conventions; Ninth: General
population statistics and census" (The Republic of Irag Ministry of Interior, 2005 & Kelly, 2010, p.
728).

The second division of federal powers is given in the Articles 112 through 114, which provides for
the shared powers of the Iraqgi Central and Regional Government. These involve: oil and gas

development, antiquities, customs enforcement, electric energy distribution, health policy, water
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resources, education, and environmental policy (Kelly, 2010, 728). In contrast to the function of
the supremacy clause of Article 113, provides the Constitution for a savings clause in the form of
Article 115 that states the following: "All powers not stipulated in the exclusive powers of the
Federal Government belong to the authorities of the regions and governorates that are not
organized in a region. With regard to other powers shared between the Federal Government and
the Regional Government, priority shall be given to the law of the regions and governorates not
organized in a region in case of dispute". This means that all powers that are not exclusively
federal competences belong to the regions- that is Iraqgi Kurdistan since it is currently the only
official region of Irag- and governorates not organized into a region, which means all
governorates of Iraq except for the ones in the region. In addition, the Article states that if
competences are shared and there is a clash, then the regional laws have supremacy over the
federal Iraqgi Laws. Also, from this Article it appears that preference is given to a geographical
division rather than integrating ethnic and religious sections by means of a party structure (Kelly,
2010, p. 728, 729). As Iraqgi Kurdistan is establishing and developing itself legally within the Iraqi
Federal State, the question remain of how to give meaning to the savings clause of Article 115

and how far the Kurds can go along the road of autonomy (Kelly, 2010, p.727, 729).

In general, after the establishment of a federal state by means of a federal constitution, the
entitled region(s) would develop their own regional constitution shortly afterwards. As
mentioned before, this is allowed according to the Iraqi Federal Constitution as long as the
Kurdish Regional Constitution does not include laws that contradict with the Iragi Federal
Constitution (Article 13) (The Republic of Irag Ministry of Interior, 2005 & Kelly, 2010, p. 727). This
Article is of great importance because it entails major implications with respect to the entitled
region, that is, Iragi Kurdistan, including its Kurdish minority women. However, despite the usual
chronological order of the composition of a federal state, the establishment of a Kurdish Regional
Constitution for Iragi Kurdistan has been hindered due to a number of factors which have
resulted in the absence of a final Kurdish Regional Constitution. To understand the slow process
of endorsement of the Regional Constitution, these hindering factors need a bit more
explanation. First of all, it is very difficult to comply with the last-mentioned provision of Article
13 since the Kurdish Regional Constitution is expected to contradict quite easily with the Iraqi
Constitution considering the very different thoughts of Kurds and the Federal Government
concerning Iraqgi Kurdistan's geographical composition as well as other disputes. It seems very
unlikely that the Kurds will be willing to seek compromise on all provisions of the already existing

draft Regional Constitution that are currently in conflict with the Iraqi Constitution.
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Secondly, the KRG itself has yet not been able to seek endorsement of its drafted Regional
Constitution. The drafting process was already finalized many years ago, after the Regional
Parliament approved the draft in 2009. However, the reason for the delay of a lack of support for
the endorsement of the final Regional Constitution is an increase of political opposition, which
arose since the Kurdish Parliament's approval, preventing the Regional draft Constitution from
being put to a referendum. Among the opposition, especially three Kurdish opposition forces rose
to power and won a considerable amount of seats in the Iraqi Parliament during the 2009
elections’. The strong opposition regarding a referendum on the Kurdistan draft Constitution
stemmed from the fear that once a parliamentary majority would have approved it, the Kurdish
Regional Constitution would become effective. Most criticism is based on Article 60 and Article 65
of the proposed Regional Constitution (Zebari, 2013 & Kelly, 2010, p. 771- 808). In short, the
opposition opposed these two Articles because the region's presidency will have wide powers at
the expense of parliament, thus the opposition force Movement for Change. Therefore, the
opposition demands that the ruling system should be changed from presidential to
parliamentary.

Consequently, the two, until recently, major leading parties - the KDP, which is led by Massoud
Barzani, the President of Kurdistan Region, and the PUK which is led by Iraqgi president Jalal
Talabani - feel discontented with the opposition-caused suspension, resulting in even more
tensions within the Kurdish political landscape (Zebari, 2013).

To this day, it does not seem likely that a referendum is going to be held soon. This is mainly due
to the above-mentioned developments within the political landscape in Iragi Kurdistan since
2009. Moreover, it also has to do with the up to now failure of the formation of a new Kurdish
Government, which still has not been realized since the regional parliamentary elections of
September 2013 (Wilgenburg, 2015). The slow process of the government formation was mostly
caused by the electoral defeat of the PUK, which won 18 seats whereas the Gorran party
defeated the normally second largest party with 24 seats, thereby changing the political
landscape drastically (Wilgenburg, 2015). The KDP won 38 seats, making it the winning party of
the 2013 Kurdish elections. This political shift means that since decades the PUK and KDP no
longer have an absolute majority, and that currently no other party has an absolute majority
(Wilgenburg, 2015). This has resulted in formation problems because all five main political parties
are trying to form a government and nobody wants to be in opposition. Based on their ideals,

parties prefer to make significant future changes and they expect this to be less guaranteed when

> The three opposition parties were the Movement for Change (25 seats), the Islamic Group (4 seats), and the Kurdistan
Islamic Union (6 seats) (Zebari, 2013).
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being part of the opposition, which may result in losing future votes. Despite President Massoud
Barzani's statement on 2 April 2014, in which he insisted that the new cabinet would be formed
before the Iraqi national elections of 30 April 2014, little progress has been made in this direction

(Wilgenburg, 2014).

Nevertheless, in case: the political parties succeed to form a new Kurdish Government; to hold a
referendum on the draft Constitution; and to be approved by a parliamentary majority, the
Kurdish final Regional Constitution will still be considered void by the Iraqi Federal Government
when it does not exist - meaning contradicting - within the framework of the Iraqgi Constitution. As
Kelly states: "Iraqi Kurdistan exists today in a de facto sense, but struggles to exist in a de jure
sense" (Kelly, 2010, p. 719). The term de jure means "concerning law" that is "in law" whereas de
facto means "concerning fact" that is "in practice" (Taylor, 2013). In other words, in reality (de
facto), the Iraqgi Kurdistan Region exists. In addition, according to the Iraqi Federal Constitution
("in law") the Iraqi Kurdistan Region is entitled to exist and is provided for certain shared or
exclusive powers, yet the semi-autonomous region struggles to develop its own regional laws and
Constitution (de jure). The political divide among the current leading political parties does not

help in the further development of the existence of Kurdistan, both in de jure and de facto sense.

Given the explanation on the absence of a Kurdish Regional Constitution and the distribution of
federal powers under the Iragi Constitution, it has become clear which federal authority has what
powers and under which conditions. On this basis, one could examine in what way this separation
of federal powers negatively affects minority women of Iraqi Kurdistan, as it becomes clear which
laws apply to them. To gain more insight into how exactly certain laws disadvantage lIraqi
Kurdistan's minority women and how their situation could be improved, it is necessary to analyse
both current Iraqi laws that apply to them as well as recently amended or proposed laws of the
KRG or the Iragi Central Government that are applicable to them. First, this research will clarify
the actual nature of the Iraqgi Constitution, as this major law applies to all Iraqi Kurdistan minority

women.

The conflicting nature of the 2005 Iragi Constitution

Apart from the Articles of the 2005 Iragi Constitution which demand for civil and political rights,

when looking a little closer at other Articles of the Constitution it appears that several provisions
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contradict each other. Contradictions exist within Articles and between Articles. This means that
minority women's rights could be violated because the lIraqi Constitution leaves room for
discussion and is highly ambiguous, as many Articles are rather vague or equivocal, which results
in different interpretations of a particular piece of law. Therefore, the outcome of a court case
could turn out differently for (minority) women, depending on the judge's interpretation. The
contradictory elements of the Constitution also stem from the fact that the Iragi Constitution
allows for Islamic Law that in all times has supremacy over federal laws, which most likely (also)
leads to a less favourable outcome for (minority) women. This makes the at-first-sight
sympathetic and acquainted provisions regarding women rights almost pointless, as these
provisions will lose their meaning.

Given that the Iraqgi Constitution acts as a very decisive factor concerning the living conditions of
Iragi (minority) women of today, the following part of this research will look into the actual

nature of the 2005 Iraqgi Constitution, and how it affects minority women of Iraqgi Kurdistan.

As already indicated in the beginning of the results section, Article 125 provides for minority
rights. Yet, all aspects of this Article can only be seriously implemented when Article 2 (1) does
not contain discriminatory provisions, that are: "Islam is the official religion of the State and is a
foundation source of legislation" and "No law may be enacted that contradicts the established
provisions of Islam". These provisions contradict the second paragraph of Article 2 that calls for
"the full religious rights to freedom of religious belief" and Article 125 since Iraqi Islamic Law will
overrule federal law in case of conflict, meaning that no federal laws may conflict with Islamic
morality (Taneja, 2011, p. 29 & The Republic of Iraq Ministry of Interior, 2005). This
discriminatory effect hinders the religious freedom of all minority women of Iraqi Kurdistan
enormously.

Given that Article 125 must go hand in hand with a non-discriminatory version of Article 2 (1), this
also applies to other Articles of the Iraqi Constitution, such as Article 41. This Article is already
discussed in the explanation on the changes of PSL that were made during the ratification of the
2005 Iraqgi Constitution. However, this very influential Article cannot be omitted when analysing
the actual nature of the Iragi Constitution concerning Kurdish minority women's rights. Article 41
stipulates that personal status matters "shall be regulated by law" (The Republic of Iraq Ministry
of Interior, 2005). Thus, this is linked to Article 2 (1), again meaning that Iraq's Civil Laws could be
overturned and stricter versions of Personal Status, Criminal and other Laws would operate in
their place. Article 41 lacks a specific provision to preserve the PSL as an option, it only provides

for recourse to religious jurisprudence (Elfrati, 2014). The possible negative consequences of
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allowing PSL to be interpreted by personal opinions of clerics have been debated already. Yet, in
short, Article 2 gives religious establishments the possibility to infringe on women's rights.
Moreover, some claim that the Article will possibly reinforce sectarian strife (Taneja, 2011, p. 27).
Furthermore, Article 41 is in contradiction with Article 14, as it undermines Article 14's guarantee

of equality before the law (Elfrati, 2014 & ICAN, 2014).

Besides the fact that the 2005 Constitution contradicts itself, it also contradicts other laws that
are currently applicable in Iragq. For example, Article 44 of the Iragi Constitution provides for
"freedom of movement, travel and residence inside and outside of Iraq" (The Republic of Iraq
Ministry of Interior, 2005). Moreover, in 2003 the CPA, which acted as a transitional government
after the US-led invasion of Iraq, introduced a law assuring all Iragis age seven and older the right
to acquire passports, and all adult women the right to move without a male guardian. Though,
nowadays, Iraqi women are again required a guard’s approval to acquire a passport, as the Iraqi
Government changed the law in 2004. This Law prevents women to move freely throughout the

country, deteriorating women's independence and their security situation (Ahmed, 2010, p. 11).

The conflicting nature of the Penal Code

Another category of law that highly affects Iraqi Kurdistan minority women's lives is Iraqgi Criminal
law. Research shows that Iragi Criminal Law does not always treat women and men equally,
especially with issues related to PSL, honour killings and rape. There are several reasons why
gender-discrimination takes place on a large scale within Iraqi society. First of all, one should
know that the 1969 Penal Code is still in effect in Iraq. It was established during the Ba'athist era,
however, the regime did not correctly enforce the laws. Moreover, currently, the Federal
Government does not do much to implement the criminal laws. In addition, sometimes, also the
Penal Code contradicts with other laws. For example, according to the fourth paragraph of Article
29 of the Iraqi Constitution: " All forms of violence and abuse in the family, school and society
shall be prohibited". Though, despite Article 29, under the Iragi Penal Code a husband is legally
permitted to punish his wife "within certain limits prescribed by law or custom" (Paragraph 41
(1)) (Ministry of Justice, 1969 & Minority Rights Group International, 2011, p. 220).

Another example in which women are not equally treated compared to men can be found in
Paragraph 409 of the Penal Code, which provides for leniency in cases dealing with honour

killings. More specifically, when a man kills his wife (or close female relative) and her lover after
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he caught them in an act of adultery, the Paragraph sets a maximum penalty of three years in
prison. Besides the extremely low punishment, the Article deprives women, that are the victims,
of the right of self-defence (Ahmed, 2010, p. 7). This tolerant stance towards honour killings also
occurs in other provisions, as Paragraph 130 of the Penal Code allows penalties of only six months
in prison if a man kills his wife (or close female relative) for honour-related motives (Ahmed,
2010, p. 7).

Rape is considered and therefore treated as a private offence under the Iragi Penal Code. This
means that the state can only take action with the consent of the complainant or legal guardian.
But again, if this is not the case, the state cannot take any action against the crime (Ahmed, 2010,
p. 15 & Minority Rights Group International, 2011, p. 220). Yet, legally, women are allowed to file
lawsuits in court without the consent of their husband or male guardians, which makes women
possible complainants. However, in Iraq, in general, men take care of legal affairs, and in more
conservative rural areas courts often demand female litigants to assign male relatives to pursue
the case on their behalf. Moreover, Iragi women are rarely acquainted with their right to access
justice. All these circumstances are making it nearly impossible for women to get access to a
court. Nevertheless, if, after the consent of the male relatives, rape or sexual assault offenses
come before court; various penalties may be imposed, ranging from a minimum of five years to a
maximum of 7 to 15 years in prison. The length of the penalty depends on the nature of the crime
as well as the age of the victim (Ahmed, 2010, p 6, 7, 15). However, Paragraph 398 enables the
perpetrator to escape punishment in case of rape and sexual assault provided that he marries the
victim (Minority Rights Group International, 2011, p. 220 & Taneja, 2011, p. 24 & Ahmed, 2010, p
15). Also, according to the law, the suspect is not allowed to divorce the victim within three years
without legal justification. In this way, the victim will be punished instead of the perpetrator and
is sentenced to a minimum of three years with him. These highly remarkable conditions are
making paragraph 398 one of the most controversial provisions of the Penal Code.

In addition to the gender discriminatory effects of Iraqi Criminal Law, it has become apparent that
Iraqi Law also discriminates against minority women from so-called 'non- divine' faiths® and
against minority women that are part of Muslim or non-Muslim communities (Taneja, 2011, p.
27). Especially under the Personal Status Code discrimination on grounds of religion can be
found, for example, Paragraph 13 allows restrictions on marriage between members of non-
divine faiths. Another example of discrimination based on one's faith is Paragraph 12 that claims

the following: "In order for the marriage to be sound, the woman must not lawfully be forbidden

®In Sharia Law, the Baha’i, Kaka’i and Yezidi faiths are considered ‘non-divine’ (Taneja, 2011, p. 27).
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to the man who wants to marry her". However, the marriage is not regarded binding in case a
Muslim women marries a man of a "non-divine' faith. As a result, her children will be considered
as illegitimate. Moreover, Paragraph 17 does not accept marriages between Muslim women and
non-Muslim men, while Muslim men are permitted to marry Jewish or Christian women. Also, on
the basis of Paragraph 34, divorce must be handled according to Sharia Law. Although, according
to Paragraph 37, a man could simply renounce his wife and thereby end the marriage, which is
called the right to talag (Taneja, 2011, p. 27). This provision is in conflict with the Sabean-
Mandean faith, which states that divorce is not allowed, and thus invalid. In fact, the talag could
be used as a tool to disadvantage minority women. Consequently, men have made use of the
talag, and some argue that this is due to a lack of substitute family laws that are applicable to the
Sabean-Mandean community. In this way, minority women are surrendered to Sharia Law
(Taneja, 2011, p. 27).

After giving some examples under which the Personal Status Code discriminates on the grounds
of religious belief, Article 37 (2) of the Iraqgi Constitution could be considered inadequately
implemented since the Constitutional Article settled the right of religious freedom and
guaranteed for protection of religious coercion (Ahmed, 2010, p. 10). This shows that many
elements of coercion do occur under the Personal Status Code. By means of the above-
mentioned discriminatory paragraphs regarding one's faith under the Personal Status Code, it
appears that many elements of coercion indeed occur, making Article 37 (2) of the lIraqi

Constitution ineffective.

Besides the inequalities between sexes, the Iragi PSL also contributes to the issue of early
marriage of girls in Iraq. According to Iraqi PSL, the minimum legal marriage age for Iragi women
and men is set at 18, however, courts can allow girls to be married at the age of 15 in case of a
guardian's approval or as a matter of "urgent necessity" (Section 3, Article 7 & 8) (American Bar
Association, n.d. & Ahmed, 2010, p. 12 & Sarhan, 2014 p. 2).

Early marriages are often accompanied by forced marriage in spite of the fact that forced
marriage is considered illegal under Civil and Islamic Law (Bahaddin, 2012). In addition, as for the
Iragi PSL, on grounds of Article 9 (1) "No relative or non-relative has the right to force marriage on
any person, whether male or female, without their consent". This means that forced marriage is
considered illegal and therefore banned by Iragi Law if consent is not given by the potential
forced-married-person. Yet, the Article continues that the contract of a forced marriage is
regarded invalid in case the forced marriage is "not yet consummated"; stretching the possibility

that forced marriages that are consummated will be considered valid. But again, if the marriage is

Academy of European Studies & Communication Management 35



Human Violations Against Minority Women of Iraqi Kurdistan Rosa de Bruijn

not yet consummated, a relative or non-relative has thus no rights to force marriage on any
person, however, the same Article also states that: “none of the relatives or other people has the
right to prevent whoever is eligible for marriage from being married by virtue of the provisions of
this marriage law”, not allowing relatives or other people to prevent the (possible forced)
marriage, if the marriage is in line with the provisions of this Article (American Bar Association,
n.d.).

As for the Iraqi Civil Code, which was ratified by the Kurdish Parliament in 2008, no one is entitled
to force a male or female into marrying someone else. Without the consent of one of the
spouses, the marriage is regarded as invalid except when they have had intercourse. The
punishment for violators of this law ranges from two to five year imprisonment or they will be
fined. In case the offender is a family member of the victim, an imprisonment of three to ten
years applies (Bahaddin, 2012).

Apart from these provisions of Iraqi Civil and PSL, nowadays, under-age and forced marriages do
take place on a large scale in Iragi Kurdistan. Although some argue these practices have declined
in recent years, they are still heavily practiced by Kurds and appear to be a severe problem in the
region. Despite the tragedies the tradition causes, it seems that the Personal Status and Civil Laws
that officially ban forced marriage are not sufficiently implemented. As the director of the
People's Development Association (PDA) stated: “the laws only exist on paper” (Bahaddin, 2012).

Furthermore, the Iraqi PSL provides for polygamy, which allows Muslim men to take up to four
wives, under certain conditions and with authorization of the gadi (judge) (American Bar
Association, n.d. & Social Institutions & Gender Index, n.d.). The conditions will depend on the
financial status of the respective men. More specifically, men are allowed to marry more than
one wife if they are financially capable of supporting more than one of these wives and as long as
they treat them equally (Section one, Article 3 (4) & (5)) (American Bar Association, n.d.). Another
requirement for polygamy is that there should be "a legitimate interest". In some cases these
conditions are not enforced, for example, in the case that the prospective wife is a widow
(Section one, Article 3 (7)) (American Bar Association, n.d.). The penalties that apply to men
which do not respect these conditions and thus do not get judicial permission, vary from no more
than one year of imprisonment to fines not exceeding 100 Dinars or both (Section one, Article 3
(6)) (American Bar Association, n.d.).

Overall, polygamy hardly encounters obstacles in court since men could easily meet the
conditions and therefore get away with it. Nowadays, polygamy is frequently practiced

throughout Iraq, reinforcing the perception that Iragi women must be obedient to Iragi men, as
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well as confirming that Iragi women have no say in family matters regarding the course of their

marriage.

That said, a little explanation on the definition and historical overview of the practice of polygamy
in the Arabic world would be useful in order to clarify on the current issue regarding equality of
Iragi men and (minority) women before the law. "Polygamy refers to someone having more than
one spouse"” (Keli, 2010). Yet, the term 'polygyny' refers to a situation in which a man has more
than one wife whereas the term 'polyandry’ refers to "the practice of females having more than
one husband at a time" (Keli, 2010). Women that lived during the Pre-Islamic Arabia, that is, the
Arabic civilization that existed in the Arabian Peninsula before the rise of Islam, were exposed to
unlimited polygamy. Some academics claim that at that time even polyandry was allowed and a
commonly accepted practice, however, with the arrival of Islam, polyandry was (or became)
forbidden (Keli, 2010). Since the Iraqi PSL of 1959 is based on Islamic principles, polyandry is
nowadays still prohibited in Iraq while polygyny is allowed. In fact, Iraqi PSL refers to the concept
of 'polygamy’, but more precisely it actually refers to 'polygyny’, since the law only provides for
rights for men to marry more than one wife and Iragi women are not granted any of such rights
to marry more than one man.

The question whether polygamy - again, better described as 'polygyny' - is ethical, opinions may
differ. However, it appears that, according to Section one, Article 3 of the PSL, Iragi women do
not enjoy the same privileges, and are thus not treated equally, compared to men. This means
that Section one, Article 3 of the PSL is in violation with Article 14 of the Iraqi Constitution, as it
guarantees that all Iraqi citizens are all equal before the law regardless of sex. One could argue
that Iragi (minority) women should at least be given a free choice on whether or not they accept
their husband to have more than one wife. In this way, women could decide for themselves how

to deal with family matters concerning the actual meaning and consequences of polygamy.
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Chapter 3. KRG's Efforts to Address Violence Against Minority Women

The problem of domestic violence against women has increasingly become an issue of concern
within the Kurdish region after the 1991 uprising. Partly due to pressure of women’s
organizations and activists, International Organizations and local NGOs. The KRG has recently
made considerable efforts to advance minority women's living conditions within the autonomous
region and to promote these women's rights. This changing attitude of the KRG could not be
achieved overnight, yet, since the last decade, the KRG has gradually acknowledged the issue of
domestic violence. KRG's sincere effort to actually tackle the severe problem has become slightly
plausible from the moment that the Parliament drafted a law on combating domestic violence.
The Domestic Violence law (Law No. 8) was approved and finally passed by the Kurdish
Parliament on 21 June 2011 (Almesalla Organization for Human Resource Development, 2013, p.
4). It was for the first time in history that such a law to ban domestic violence had been passed in
Irag. For this, it is regarded as a landmark step in the region's transition to a more "women
friendly" society, strengthening the hope on and access to legal justice for minority women

(UNDP, 2014).

The law defines domestic violence as follows: “any act, statement, threat or omission committed
on the basis of gender by one member of the family against another member up to the fourth
degree that result in physical, psychological, sexual or economic harm or deprivation of rights”.
This means that according to this new legislation many acts constitute domestic violence,
including forceful marriage, child marriage, FGM, physical punishment “under any excuses”,
forced sexual intercourse, suicide as the result of domestic violence, psychological harm caused
by pressure, intimidating, humiliating etc.

Furthermore, the Domestic Violence Law states that victims are mandated to file complaints of
domestic violence in the court or to “inform investigator, police station or the public prosecutor".
In addition, the law demands: special courts for domestic violence cases; shelters for victims of
family violence, which shall be provided by The Ministry of Labour and Social Affairs; a social
security net for victims; health care and rehabilitation for victims, which to be provided by The
Ministry of Health in cooperation with The Ministry of Labour and Social Affairs. In terms of the
police force, the law would ask for the establishment of "specialized units" mostly occupied by
female police officers that act on domestic violence cases. The Ministry of Interior as well as all
specialized departments should draw attention to the issues with respect to domestic violence

(Almesalla Organization for Human Resource Development, 2013, p. 5).
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Moreover, the Law also stipulates that, in addition to the special courts that shall be established
by this law, reconciliation committees shall be set up, which will first seek to solve the family
issue before referring the case to the specialized Court. The only condition is that, the
reconciliation process will not affect the protection procedures.

According to the Domestic Violence Law, perpetrators of domestic violence will be punished by
fines between 1 million and 5 million Iragi dinars ’ or will face imprisonment ranging from three
months to 6 years in jail (Article 7) (Almesalla Organization for Human Resource Development,
2013, p. 7-8 & Ahmed, 2011).

Moreover, the Law outlines specific punishments for anyone promoting or administering FGM or
participating in the process of FGM. Yet, the imposed penalties vary; fines between one million to
ten million Iragi dinars will be imposed and/or the Court will demand imprisonment. More
specifically, promoting FGM will be penalized with a fine ranging from one million to five million
Iragi dinars; anyone administering or participating in the process of FGM will be penalized with a
fine ranging from two to ten million Iraqi dinars and/or risks an imprisonment of minimal six
months to a maximum of two years; anyone administering or participating in the process of
underage FGM will be punished the most, as those risk a fine ranging from five million to ten
million Iraqi dinars and/ or face a prison term of minimal one year (Almesalla Organization for

Human Resource Development, 2013, p. 7).

As Viyan Sleman, Secretary- general of the Kurdistan Women’s Union in 2011 stated: “ if this law
is upheld properly, it will greatly reduce domestic violence” (Ahmed, 2011). Unfortunately, it has
been found from interviews that many relevant parties agree that, over the past few years, the
Domestic Violence Law has not yet been sufficiently implemented. These parties include victims
and complainants, women and civil society organizations, the region’s Parliament and
Government, police etc. Opinions differ as to the reason of lack of implementation of the new
Law. Some argue the Law is too progressive and that Iraqi Kurdistan’s society is not ready for such
laws yet. Other claim that it has to do with a lack of awareness on the Law whereas other parties
believe that the government only enacted the Law in order to “cover-up the increasing violence

against women” (Almesalla Organization for Human Resource Development, 2013, p. 22).

7 One Million Iraqi dinars is about 850 US Dollar (Ahmed, 2011)
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Implementation problems of Domestic Violence Law

A 2013 field survey, carried out by the Warvin Organization, reveals some remarkable results
regarding the confidence in the implementation of the new Law. For this survey, thousand
women of the Kurdistan Region participated. When asking these women if combating Domestic
Violence Law can be implemented in their society, the findings are as follows: 23 per cent
answered "yes"; 23 per cent answered "no"; 42 per cent answered "to an extent"; and 12 per
cent answered "no opinion". Furthermore, when asking those surveyed whether women have
benefited from the new Domestic Violence Law, the outcome is as follows: only 9 per cent of the
women were of the opinion that they have seen many women benefiting from the Law; 24 per
cent felt that some women benefited from the Law; 25 per cent were of the opinion that they
rarely have seen women benefiting from the Law; whereas 42 per cent answered that they have
never seen any woman benefiting from the Law (Almesalla Organization for Human Resource
Development, 2013, p. 10, 11). These findings show that 67 per cent of those surveyed think the
Law had has little to no effect on the women they know. 24 per cent believe that the Law has had
some effect whereas only 9 per cent argue that the Law has had a substantial effect on the
women they know. On the basis of these findings, one might conclude that the Domestic Violence
Law has still not effectively reached the majority of Iraqgi Kurdistan's women.

Moreover, according to the same survey, most participants did not know of the existence of the
Law and most thought that the Law is not in conformity with Kurdish society, its social norms and
traditions. However, some of those surveyed argued that the new Law might reduce domestic
violence, if punishments are harsher and public awareness about the Law increases (Almesalla

Organization for Human Resource Development, 2013, p. 11).

One of the implementation problems indicated in the report is that, although special courts are
primarily established in main cities, in the districts and sub-districts such courts are not
sufficiently available or not present at all. In this way, minority women that are living in the
districts and sub-districts have limited access to investigative Courts that are specialized in
domestic violence. The same applies for reconciliation committees; they are principally located in
main cities, restricting the ability of minority women to make use of such a commission and
reducing the change on reconciliation.

Besides the lack of specialized courts and reconciliation committees outside major cities, a gender

expert argued that reconciliation committees should be established outside police stations, as
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those institutions may not be reliable or impartial regarding family violence cases and they are
mostly staffed by men. Instead, the committees should be established in courts or other civilian
institutions (Almesalla Organization for Human Resource Development, 2013, p. 25, 26).

With regard to the special courts in the main cities, for each court, a full-time judge is designated.
Another problem these courts face concerning the implementation of the Domestic Violence Law
is that the current procedures and capacities are not suitable for the great number of complaints.
According to field visits and an additional report by the Almesalla Organization for Human
Resource Development it seems that judges devote little time to see domestic violence cases
because much of their time is devoted to reviewing complaints.

Also, many minority women are waiting on the resolution of their case owing to slow
investigation procedures, slow procedures in police offices and over- bureaucratization. This
results in minority women that keep on waiting — still being exposed to violence- or minority
women which drop or abandon their case, succumbing to pressure by family relatives.

In the same report, public officials also have pointed out several reasons for the slow
implementation of the Domestic Violence Law. According to a designated judge of the domestic
violence investigative court in Erbil the staff has limited knowledge on the Law, therefore they are
not aware of the gaps in the Law. The designated judge argues that staff knowledge should be
gained during the further process of implementation. Moreover, a member of the public attorney
has also expressed his concerns about the implementation of the Law and states that the Law is
not detailed enough. The member suggested that amendments should be made to the Law,
especially to further define the type of domestic violence offences. However, civil society activists
believe that amendments are not the best solution, and would prefer further implementation

measures, as amendments processes are extremely time consuming.

Signs of Implementation of Domestic Violence Law

However, recently, there are clear signs of actual realization of further implementation of the
new Law that outlaws domestic violence. For instance, several earlier promised initiatives have
been further developed, such as the launch of a domestic and gender based violence database.
The database, which is the first of its kind, aims to track cases of such violence, making it the only
accurate source of data on the issue and automatically providing evidence based information to
statistical institutions and police forces. The United Nations Development Programme (UNDP)

and the Ministry of Interior launched the database on 23 April 2014. The UNDP has assisted the
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Directorate for Combatting Violence Against Women over the past three years in order to
support in the institutional development and to strengthen capacity building of the staff of the
Directorate (UNDP, 2014). The Directorate, which is part of the Interior Ministry, is the only
regional institution that is authorized to receive and investigate domestic violence cases. It also
offers services to victims that have survived family violence, such as hotlines, which allows

women to report violence (UNDP, 2014).

Support from NGOs to implement Domestic Violence Law No. 8

On 3 March 2014 WADI reported on the involvement of several initiatives supporting the
implementation of the Domestic Violence Law. With assistance from the Erbil consulate, WADI
introduced a three-month project that aims to draw attention to the issue of domestic violence
and to introduce the Law to the public. An important part of the program was the production of
two publications and a calendar. The first publication, which was translated to Kurdish, Arabic
and English, concerned a copy of the relevant anti-violence Law of which over 4000 copies were
distributed. The second publication consisted of a guide explaining how to stop FGM. More than
3000 copies of this text were printed. Both publications were distributed through 12 seminars
that were organized throughout the Kurdish Region as part of the second phase of WADI’s
project. Around 388 people attended to the seminars, of which 326 were women and 62 were
men. Moreover, the project gained vast media attention and two newspapers, six satellite
channels and four radio broadcasters paid attention to the project activities. Through this project
and the media attention that followed, WADI creates awareness of the Law as well as possible

legal remedies (WADI, 2014).

KRG efforts towards honour killings

In the last decade, the KRG has also taken steps to tackle the problem of honour killings within
the autonomous region. Since the penalty of Article 409 is extremely lenient, in 2004, the
Kurdistan Parliament passed a law banning reduced sentences for honour crimes. Previously,
Article 409 of the Penal Code, demanded no more than a three-year prison sentence in the case
of a man killing his wife (or female relative) for adultery (International Rescue Committee, n.d.).
However, an official of the Warvin Institute for Women's Issues argued that the number of

victims is still increasing, indicating that the ban on reduced sentences for honour crimes has not
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had much effect yet (Zebari, 2013). Moreover, Kurd Net, a daily news website, confirms that the
implementation is still too weak. However, in the same article, Kurd Net reported that on 20 May
2014 the Slémani criminal court sentenced “0.0.M” to 15 years in jail after he had killed his wife
for honourable motives. This example implies that there is hope for combatting honour crimes in

the future, although, so far, such sentences are truly exceptional within the region.
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Analyses

When looking at Iraqi Kurdistan minority women in general, one could come to the conclusion
that these women are subjected to various severe problems that could be seen as human rights
violations, and that all of these minority women, irrespective their ethnicity, remain at particular
risk due to so-called "double discrimination"”. Moreover, on the basis of the results, it seems the
problems among minority women are often similar, regardless of women's ethnicity. For
instance, minority women of all (major) ethnic groups in the region have reported that they face
forms of domestic violence (a.k.a. IPV), honour crimes, forced or early marriage, including
abduction and difficulties concerning participation in the labour force. Yet, difficulties in access to
employment are unevenly distributed among governorates and between minority groups. For
instance, it became evident from a survey that, with 93 per cent, especially Faili Kurds experience
ethnic or religious discrimination when applying for jobs. Also, an issue mainly related to Kurdish
traditions, and thus specifically affecting Kurdish minority women, is the practice of FGM.
Moreover, some issues are entrenched in Kurdish culture such as forced marriage and polygamy;
yet, this does not mean that other ethnic groups are not subjected to these practices. For

example, cases were reported of Yezidi women being abducted and forced to marry.

On the basis of the results, it seems that the reason that these women are highly subjected to
human rights violations has to do with that fact that Iraq, including it's Regional Government, is
struggling to develop itself as a Federal Constitutional State, as it fails to provide the protections

that are enshrined in Iragi Law.

As indicated in the results, at first glance it seems that Iragi minority women are adequately
protected under Iragi Constitutional Law and Criminal Law as well as under International Law.
However, it has been found that this is viewed from an incomplete perspective, as many
contradictions exist within the current Iraqgi legal system. In order to gain insight into how these
contradictions affect Iraqi Kurdistan's minority women, this research has focused mainly on Iraqi
Constitutional Law, Iraqi PSL and the Iragi Penal Code, in particular with issues related to Iraqi
PSL, honour crimes and rape. The reason for this is that it appears that these three Laws highly
affect Iragi Kurdistan minority women's living conditions. On the basis of the results one could
come to the conclusion that these effects are mostly negative, as they incite or cause severe
human rights violations against these minority women. In fact, many provisions of the Iraqi Penal

Code, Iragi PSL and lIragi Constitution almost encourage Iraqi (potential) perpetrators to act

Academy of European Studies & Communication Management 44



Human Violations Against Minority Women of Iraqi Kurdistan Rosa de Bruijn

violently, rather than to fight it. For example, Article 398 of the Penal Code enables rapists to
escape punishment provided that they marry the victim. The rapist is not allowed to divorce the
victim within three years without legal justification. Moreover, apart from amendments to Article
409 to ban reduced sentences for honour crimes, the new Law of 2004 does not seem to be
properly implemented and enforced. Also, prosecution rates remain low. In fact, in Iraqgi Law,
punishment avoidance or low punishments for the perpetrator(s) are the rule rather than the
exception. Moreover, from the results it turned out that other new laws, such as the Domestic
Violence Law, that aim at improving the living conditions for Kurdistan minority women, are not
yet properly implemented. Minority women themselves have recognized the need for more
meaningful laws and their enforcement; yet, they also stress the importance of prosecuting
perpetrators, such as FGM practitioners. In short, in order to bring about a real positive change in
Iragi Kurdistan minority women's everyday life, a serious commitment to implementation is
necessary. As a senior legal expert of the IRC stated: “In order for women to access justice, laws
have to be implemented, and the law must be viewed as a tool for protection, not harm”

(International Rescue Committee, n.d., p. 9).

When looking at contradictory effects of the Articles of the Iragi Constitution, it can be noted that
several provisions are contradicting each other. Contradictions exist within Articles and between
Articles, resulting in a very ambiguous Constitution that in turn leads to different interpretations.
In addition, similarities exist between Iraqi Penal Code and Iraqi Constitutional Law on the way in
which both branches of law contradict. More specifically, both Laws contradict other laws that
are applicably in Iraq. Because of this, some Articles of these "other laws" become ineffective
since they cannot be seriously implemented. In some cases, this means that the Iragi Penal Code
undermines the Iraqgi Constitution, such as in the case of Article 29 of the Constitution in relation
to Article 41 of the Penal Code. Examples of contradiction within the Constitution itself are Article
125 and Article 41 in relation to Article 2, both resulting in discriminatory effects and giving the
possibility to infringe on women’s rights. It has to be noted that discriminatory effects are also
highly present within the Penal Code and Iragi PSL, both on the basis of gender and religion,
making it a common characteristic for both branches of law. It is evident that these discriminatory
effects mostly have an impact on women, and in many cases they particularly have an impact on
minority women. For instance, Paragraph 409 of the Penal Code deprives (all) women of the right
of self-defence whereas Paragraph 12 stipulates that a marriage is not regarded binding in case a

Muslim woman marries a man of a “non-divine” faith.
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Now that it has become apparent that the Iragi Constitution, Iraqi PSL and Iraqgi Penal Code have
a conflicting nature, and that especially the Iraqgi PSL and Iraqi Penal Code contain discriminatory
effects, the question remains how to address these problems in order to improve the situation of
the Iraqgi Kurdistan minority women. First of all, to ensure basic human rights for Iragi Kurdistan's
minority women and improve their living conditions, revisions and amendments to the
contradictory Articles of Iraqgi PSL, Iraqi Penal Code and/or Iraqgi Constitution are needed. For
instance, in order to seriously implement all aspects of Article 125 of the Iragi Constitution,
amendments to the discriminatory provisions of Article 2 (1) of the Iragi Constitution are needed.
Another example of a contradictory Article that needs amendments is Article 41 of the Iraqi
Constitution since it lacks specific provisions to preserve the Iraqi PSL as an option. These two
examples show that the crucial law amendments require either (partial) removal of certain
provision(s) or an addition(s) to the provision(s) in question, thereby avoiding ambiguities and

discriminatory effects.

Yet, from this research, it has become clear that violations against minority women are not simply
resolved by making amendments to law. It is essential that the overall cultural mind-set of the
whole Iraqi society gradually evolve into a much more progressive stance towards minority
women despite their ethnic or religious background in order to bring real positive change to their
lives. In light of this strategy, several local and international NGOs have joined forces to address
the overall tendency of violence towards minority women. It has been found that these
organizations are of the opinion that apart from law revision and amendments, societal support is
needed to counter human rights violations against these women. This view becomes visible
through their approach concerning projects and initiatives that they have implemented in the
region. For example, both WADI and IRC, seek to contact and stimulate local communities to
consider their traditional attitudes regarding the issue that they are addressing. Moreover,
similarities in how to approach a sensitive topic have been found as both organizations
approached the sensitive issue of violence against women as a "women's health issue" by

mentioning the medical complications, but also pointing out the psychological consequences.

Furthermore, from the results, it has become clear that statistical research could be a useful tool
to examine to what extent certain human rights violation occur within the region, or to find out
under which ethnic group(s) certain traditions are normally practiced. However, when it comes to
the topic of how minority women generally think about a certain issue, it appears that different

outcomes could occur depending on whether it is viewed from a regional or (sub) district level.
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Therefore, preference might be given to locally based research, since the outcomes of a more
general (regional) research tend to not fully correspond with the view of minority women. For
instance, as indicated in the results, according to statistical findings that are based on the entire
Kurdistan Region, there is a strong link between Sunni Islam and the practice of FGM. Yet, among
minority women themselves, opinions differ concerning the reasons for mutilation. Across the
entire Kurdistan Region, minority women perceive the practice of FGM as part of their tradition,
yet, just as many minority women perceive it as an act of religious nature. However, when looking
at individual (sub) districts, minority women almost exclusively justify FGM either as a religious
act or as part of their tradition. These outcomes show that the perception of minority women
concerning FGM is most likely determined and influenced by their environment, including the
local community, and thus not only by the (possible) impact of religious affiliation. In addition, as
FGM is considered a private family matter, minority women's plight is in hands of their family
guardians or relatives as well as the local community.

That said, this explains why the “village-by-village” approach of WADI’s campaign has been very
effective so far. WADI tries to involve the entire local community, including men, women, girls
and religious or local leaders, in the awareness process regarding the issue. WADI's campaign has
shown that once a large proportion of the local community is convinced to change their attitude
towards the issue, the FGM rate will most likely decrease.

It also indicates that the above-mentioned opinion of local and international NGOs that societal
support could have considerable influence on the improvement of minority women's living
conditions, is indeed correct. It has to be mentioned that this would be the ultimate long-term

solution; yet this could not be achieved overnight.

Besides the need for changing attitudes in society towards violence against minority women, local
and International Organizations seek to provide immediate relief to women that are in danger. In
this way, minority women'’s situation can be improved through the provision of certain facilities.
For example, IRC has provided trainings on violence prevention and case management to local
NGO's, women's shelters and government institutions. In turn, these organizations can support
minority women according to their needs, resulting in a more effective approach by the relevant
organization. Therefore, more immediate relief programs are currently required to support local
NGO's, women's shelters and government institutions on a larger scale, and through this,
reaching more minority women that are at risk. However it has to be noted that, for example,

women's shelters or hotlines are not the ultimate solution to the human rights violations on the
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longer term. Nevertheless, they provide a certain level of protection and security areas where
these women find temporary relief.

That said, it is of utmost importance that minority women are educated about their rights,
thereby strengthening their vulnerable position in Iragi society. This research has shown that in
general minorities do not know about their right to access justice. A survey revealed that most
participants did not know of the existence of the new Domestic Violence Law. Nevertheless, there
is hope for growing awareness among minority women and their local communities concerning
(minority) women'’s rights due to several initiatives, such as the publications and calendar that are
recently launched by WADI. These kinds of initiatives are required for the near future, as they
generate huge media attention, which could trigger a more progressive stance within Iraqi

Kurdistan’s society as a whole.

When it comes to Iraqgi Kurdistan and taking action to confront the problem of violence against
women, it can be noted that Iraqgi Kurdistan is clearly behind with regards to the implementation
of Iraqgi laws. For instance, forced marriage is, although under certain conditions, officially
prohibited under Iraqgi Civil and Criminal Law. However, this violation still takes place on a large
scale, indicating a lack of implementation of the Law. Moreover, as for the Domestic Violence
Law, victims and complainants, governmental authorities as well as women and civil society
organizations acknowledge that the Law is not yet properly implemented, though opinions differ
as to the reason of the lack of implementation.

Women and civil society organizations stress the importance of a higher presence of special
courts and reconciliation committees in rural areas since they are not adequately available or not
present at all. An extension of both institutions in (sub) districts could increase the possibility on
reconciliation and prevent that (all) cases have to go to special courts and it could greatly increase
minority women’s ability to access legal justice throughout the entire region in case the
reconciliation process failed. Furthermore, except for a higher presence of both institutions, the
exact location where these institutions should be established is of great importance as well. More
specifically, reconciliation committees should be established in courts or other civilian
institutions, rather than police stations, because they are considered more reliable and impartial
concerning family violence cases. Also, it is questionable whether the so-called “special Units”, as
proposed by the new Law, are the right solution to the problem since the policewomen in charge
are still supervised by men, and therefore may not having the ability to act impartially on

domestic violence cases.
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However, even though the special courts are established at the right institution, it has been found
these special courts do not function properly due to the fact that procedures and capacities are
not in proportion to the great number of complains, resulting in judges that have less time to look
into domestic violence cases. Therefore, new procedures and sufficient staff capacity are needed
in proportion with the number of complaints. And again, when special courts and reconciliation
committees become more present in (sub) districts, the current special courts will also be
relieved of the high number of complaints, increasing efficiency throughout all special courts.
Government authorities blame limited knowledge on the Law by governmental staff as the
reason for the poor implementation of the new Law. Women and civil society organizations
recognize the lack of knowledge by staff and respond to this problem by supporting
governmental institutions that are dealing with the new Domestic Violence Law. For example, the
Directorate for Combating Violence Against Women has, in collaboration with the UNDP, tried to
respond to the slow investigation procedures through strengthening capacity building of the staff
of the Directorate. Despite these efforts, one could come to the conclusion that this initiative has
not yet shown enough improvement. However, it is of utmost importance that this kind of
collaborative programs be continued in the future, as they seek to address the actual cause of the
implementation problems. The UNDP could intensify their support to the Directorate by
educating it on how to improve the efficiency of investigation procedures and providing
thoroughly knowledge on the new Law, thereby improving capacity building of the staff as well as
reducing over-bureaucratization. In turn, this would decrease the number of minority women
with pending cases, shortening the time length of exposure to violence.

In addition, the recently introduced domestic and gender based violence database could lead to
major improvements in tackling the slow procedures in police stations, as it offers evidence based
information. However, despite these future improvements, as already indicated, the police
officers' reliability issue regarding family violence cases might still obstruct the speed up of

investigation procedures.

When it comes to Iraqgi Kurdistan, its functioning as an autonomous region and its functioning
within a federal state, it has become clear that the Region faces difficulties to develop itself
properly. Given the complexity of the separation of federal power of Irag and how to give
meaning to the saving clause of Article 115, it is difficult to predict how these conditions will
affect Iraqi Kurdistan minority women in the future. Yet, one might come to the conclusion that
the Iraqi Constitution focuses on geographical divisions rather than unity. Obviously, this has to

do with the strong tensions between the Arabs and the Kurds. Furthermore, it has been shown
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that the absence of a Regional Constitution due to strong political opposition within the region as
well as the up to now failure to form a new government, do not help Iragi Kurdistan to further
develop itself, both in de jure and de facto sense, subsequently deteriorating minority women's
position in the region. Therefore, to begin with, a speedy formation of a new Kurdish Government
is desired. This will diminish political turmoil. On the longer term, consensus with regard to a
Regional Constitution is required, in order to (further) develop the autonomous region in the de
jure sense. Yet, it should be in accordance with the Iragi Constitution, something that will be quite
challenging to achieve. Partly "due to the realization amongst Iraq's political leadership that the
extreme vagueness and open-ended nature of the Iraqgi Constitution works in the favour of
several groups and can cloak radically different- even contradictory- approaches to key issues,
such as [...] resource allocation" (W. Spencer, personal digital Interview, June 13, 2014). In fact,
Iragi political leaders, including the KRG, make use of Constitutional ambiguity of the Iraqi
Constitution to pursue their own interest (W. Spencer, personal digital Interview, June 13, 2014).
This indicates that a package of Constitutional amendments to the Iraqgi Constitution is needed in
order to move forward towards a smoothly working Iraqi Federal State, although this is less likely
to be achieved when none of the parties involved are willing to slightly change their attitudes and
take a more cooperative approach. However, once a successful reform of the Iraqi Constitution is
realized, a consensus of the Regional Constitution - one that is in accordance with the lIraqi

Constitution — may be more realizable.
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Conclusion

In order to answer the research question: "How does the Iraqi legal system, in particular the
Penal Code and the PSL, negatively affect minority women living in Iraqi Kurdistan, and how could
their situation be improved?” one can observe that all minority women, regardless their ethnicity,
face serious -mostly common- human rights violations due to ambiguities, contradictions and
discriminatory effects between and within Iraqgi Constitutional Law, Iraqi PSL, and Iraqgi Penal
Code. The Iraqi Constitution and the Iraqgi Penal Code show similarities in the way they contradict
‘other Laws' that are applicable in Iraq, subsequently making these 'other Laws' ineffective. In
some cases, this means that the Penal Code or Iraqgi PSL undermines the Iraqi Constitution or
International Laws or Conventions that are ratified or signed by Irag, whereas in other cases, this
means that the lIraqi Constitution fails to provide for protections that are enshrined in

International Laws and/or Conventions.

To safeguard the basic human rights of Iragi Kurdistan's minority women and to advance their
living conditions, revisions and amendments to the contradictory Articles of the Iragi PSL, Iraqi
Penal Code and the Iraqgi Constitution are necessary. The aim of the law amendments is to
remove equivocal or discriminatory provisions, as a result, minimizing possible speculations and
free interpretations of judges and providing equality before the law regardless one's sex or

ethnicity.

Moreover, this research has shown that Iraqi Kurdistan is clearly behind with regards to the
implementation of Iragi Laws, causing existing or new (Regional) Laws that intend to advance the
situation of minority women to have little to no effect. Nevertheless, the enactment of the
Domestic Violence Law by the KRG shows that the Regional Government has started to take
action to tackle many of the severe human rights violations against minority women that occur in
the region. One could consider the new Law as a milestone in the region's transition to "a culture
of respect for human rights" in the case that further implementation measures will be fully
achieved and enforced, subsequently reducing the domestic violence rate throughout the entire
region. Nonetheless, there is still a long way to go with regards to the proper implementation of

the provisions of this Law and Iragi Law implementation in general.

Apart from law revision and amendments as well as proper implementation measures, a societal

shift towards a more progressive stance concerning minority women, regardless of their ethnical
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or religious background, is desired. In the long term, this could be the ultimate solution to
counter human rights violations against minority women. Also, the Executive Director of the IILHR
points out that, even it will take decades, "Iraq is moving towards building a culture of respect for
human rights. But to continue this forward momentum requires persistence and a long-term

view" (W. Spencer, personal digital Interview, June 13, 2014).

In light of this long-term view, civil society organizations have started to address the violations
against women and, so far, they have been quite successful in stimulating local communities
within the Kurdistan region to reflect on their traditional attitudes. One could come to the
conclusion that proper tactics such as approaching the sensitive issues as a "women's health
issue", statistical locally based research and a "village-by-village' approach" seem to be the most
effective way to tackle violations against minority women in Iragi Kurdistan. However, a
continuation of immediate relief programs, such as women shelters and hotlines, are currently
needed. Yet these programs are not the final solution to problems of human rights violation,
since it only provides temporary relief. It has to be noted that the KRG has taken initiative in
providing such programs, yet, "additional institutional support to police and judges and the
Directorate" [..] could help the KRG to "take further forward strides" (W. Spencer, personal digital

Interview, June 13, 2014). The UNDP could play an import role herein.

In conclusion, if on the one hand, law revision and amendments are made, and proper
implementation measures are enforced, minority women's position within the Iraqi Kurdistan
Region will be strengthened and improved. Punishment avoidance and low punishments will
decrease whereas prosecutions rates and minority women's rights’ to access to justice will
increase. On the other hand, a continuation of international support as well as a societal shift
within the region towards a more progressive and non-violent stance towards violence against

minority women is necessarily.
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Recommendations to KRG and Central Government and NGO's

Constitutional Law

In order to ensure and implement minority rights of all Iragi Kurdistan's minority women Article 2
(1) of the Iragi Constitution should be amended. More specifically, the discriminatory provisions
of Article 2 (1) should be repealed, thereby respecting the provision of Article 2 (2) that calls for
"the full religious rights to freedom of religious belief", and respecting Article 125 of the Iraqi
Constitution that provides for minority rights. In short, by removing the discriminatory provisions
of Article 2 (1) "internal consistency between sections on Islamic principles and rights and

freedoms" will be guaranteed (lILHR, 2010, p. 10).

As for Article 41, a specific provision to preserve the PSL as an option is required, thereby
preventing that Iraqg's civil laws could be overturned and stricter versions of Personal Status,
Criminal, and other Laws would operate in their place, thereby eliminating the chances that
religious establishments can infringe on women's rights. By preserving PSL as an option, minority
women are giving the opportunity to recourse to religious jurisprudence or irreligious (regular)

jurisprudence, thereby respecting Constitutional Article 14's guarantee of equality before the law.

Furthermore, the KRG and the Central Government should "restart and complete the review and
reform process of the Iraqgi Constitution in good faith" (W. Spencer, personal digital Interview,
June 13, 2014). By doing so, the probability of creating a smoothly working separation of powers
is increased, and consequently the possibility of the realization of a Regional Constitution that is
in line with the Iraqgi Constitution. Both reforms could lead to political stability and mutual respect

of both governments.

Penal Code

To ensure that the fourth paragraph of Article 29 of the Iraqi Constitution will be enforced,
Paragraph 41 (1) of the Penal Code should be repealed, since it permits a husband to punish his
wife (IILHR, 2010, p. 9). Hence, possibly reducing forms of violence within the family provided

that Article 29 of the Iraqi Constitution will be properly upheld.
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Repeal Paragraph 398 of the Penal Code in order to prevent perpetrators to escape punishment
in case of rape and sexual assault. By repealing this Paragraph, preventing that the perpetrator
who committed rape can be exonerated by marrying their victim(s). Through this, one could avoid
that the victim(s) is forced into a long-term relationship with her rapist.

In addition, judges should enforce that women can file lawsuits in court without the consent of
their husband or male guardians, since women are legally permitted to do so. By doing so not
accepting to treat rape as a private offence, allowing the state to take action with the consent of

the woman alone.

Furthermore, the Kurdistan Parliament and judiciaries should seriously implement en enforce the
Law of 2004 that bans reduced sentences for honour crimes (enacted in response to Paragraph
409 that provides for leniency in cases dealing with honour killings) in order to prevent low

punishments for the perpetrator(s).

Iraqgi PSL

In order to guarantee that non-Muslim minorities are not subjected to Sharia, the KRG and/or
Central Government should enact separate special Personal Status Laws for non-Muslim
minorities or amend the current Iraqgi PSL (Taneja, 2011, p. 31). Hence, the new provisions should
ensure that all discriminatory provisions will be removed. For instance, removal or amendment

of Article 17 of the PSL, which would allow Muslim women to marry non-Muslim men.

Moreover, it is recommended to amend Article 9 (1) of the PSL by removing the condition that a
forced marriage is regarded invalid in case that forced marriage is "not yet consummated”,
eliminating the possibility that forced marriages that are consummated will be considered valid.
In this way, the first sentence of Article 9 is respected: "No relative or non-relative has the right to
force marriage on any person, whether male or female, without their consent" (American Bar
Association, n.d.) and the fact that forced marriage is considered illegal under Islamic law and

Civil Law (although under certain conditions for the latter) is respected.
An amendment of Article 3 (4) of the PSL is advised, by adding at least a provision that states that

"Marrying more than one woman is not allowed except with" (American Bar Association, n.d.).

the authorization of the woman in question. Through this, women could decide for themselves
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whether to accept polygamy or not. In addition, in order to respect the actual meaning of
polygamy and to respect Constitutional Article 14's guarantee of equality before the law,
amendments to Article 3 (4) are necessary, hereby granting Iragi women to enjoy the same

privileges as men.

Domestic Violence Law (Law No. 8)

The Kurdistan Parliament and judiciaries should seriously implement en enforce the Domestic
Violence Law of 2004 that prohibits domestic violence. Therefore the KRG should:

- Establish special courts and reconciliation committees in all districts and sub-districts, within
Courts or other civilian institutions, thereby increasing minority women'’s ability in accessing legal
justice.

- As for the special courts, they should develop and introduce new procedures and sufficient staff
capacity proportionate with the number of complaints, thereby increasing efficiencies throughout
all special courts.

- The Directorate should (further) implement the domestic and gender based violence database,
as it could avoid slow procedure in police stations and it lead to significant improvements of the
investigative procedure.

Moreover, the UNDP should:

- Continue to assist the Directorate and further develop educational programs for the Directorate
in which they could learn how to make investigation procedures more efficient and provide in-
depth knowledge of the new Law. Through this, the intensification of the collaboration between
both institutions could lead to capacity building improvements of the staff as well as a tackling of

over-bureaucratization.

Other Improvements

Immediate relief or public awareness programs provided by NGO's, such as IRC and WADI, are
highly desired to support local NGO's, women's shelters and government institutions on a larger
scale, subsequently increasing their positive impact on minority women's living conditions

throughout the entire region.
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Appendices

1. European Studies Student Ethics Form

Your name:

Supervisor:

Instructions/checklist

Before completing this form you should read the APA Ethics Code
(http://www.apa.org/ethics/code/index.aspx). If you are planning research with human subjects
you should also look at the sample consent form available in the Final Project and Dissertation
Guide.

a. [ ] Read section 3 that your supervisor will have to sign. Make sure that you cover all these
issues in section 1.

b. [ ] Complete sections 1 and, if you are using human subjects, section 2, of this form, and
sign it.

c [ ] Ask your project supervisor to read these sections (and the draft consent form if you
have one) and sign the form.

d. [ ] Append this signed form as an appendix to your dissertation.

Section 1. Project Outline (to be completed by student)

(i) Title of Project:

(ii) Aims of project:

(iii) Will you involve other people in your project — e.g. via formal or informal interviews, group
discussions, questionnaires, internet surveys etc. (Note: if you are using data that has already
been collected by another researcher — e.g. recordings or transcripts of conversations given to
you by your supervisor, you should answer ‘NO’ to this question.)

YES/ NO

If no: you should now sign the statement below and return the form to your supervisor. You
have completed this form.

This project is not designed to include research with human subjects. | understand that | do not
have ethical clearance to interview people (formally or informally) about the topic of my
research, to carry out Internet research (e.g. on chat rooms or discussion boards) or in any other
way to use people as subjects in my research.
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Student’s signature - date

If yes: you should complete the rest of this form.

Section 2 Complete this section only if you answered YES to question (iii) above.

(i) What will the participants have to do? (v. brief outline of procedure):

(ii) What sort of people will the participants be and how will they be recruited?

(iii) What sort stimuli or materials will your participants be exposed to, tick the appropriate
boxes and then state what they are in the space below?

Questionnaires| ]; Pictures] ]; Sounds [ 1; Words| ]; Other[ 1.

(iv) Consent: Informed consent must be obtained for all participants before they take part in
your project. Either verbally or by means of an informed consent form you should state what
participants will be doing, drawing attention to anything they could conceivably object to
subsequently. You should also state how they can withdraw from the study at any time and the
measures you are taking to ensure the confidentiality of data. A standard informed consent form
is available in the Dissertation Manual.

(vi) What procedures will you follow in order to guarantee the confidentiality of participants'
data? Personal data (name, addresses etc.) should not be stored in such a way that they can be

associated with the participant's data.

Student’s signature: .......ccceeiiieeeiiiieeniiiienienieneiennen. date: .ceeiiiieiiniinennns

Supervisor’s signature (if satisfied with the proposed procedures): ............. date: ..............

2. Informed Consent Form

3. Interview Transcript- William Spencer; Executive Director IILHR

Interviewer: Rosa de Bruijn
Interviewee: William Spencer

Questions asked by Email.
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