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Chapter 1: Introduction

Globalisation is a word which is used in almost every context which one can think of. It means that distances are getting smaller and smaller thanks to technology and knowledge. Not only can we find examples of globalisation in technology like the internet, it can even be found in human relations. 

Every year, thousands of intercultural marriages are declared all over the world. Many of them are successful and some of them are not. And as in every marriage, there might be the possibility that the two persons raised some kids. But what happens when the two partners get into a divorce? Are the two parents willing to find a solution for the custody of the child or are they both very obstinate and does the fight result in something more serious? Like child abduction…
When a child is wrongfully removed from its normal residence, so where it feels at home and where the normal life takes place, and is brought to another country, it can be described as international child abduction. Wrongfully removed is to say that it is in breach of the rights of custody. Another situation in which we can speak of international child abduction is when the child does not return to the State of habitual residence after a stay in another State (Centrum Internationale Kinderontvoering, 2006, p.1 , Verwers, van der Knaap & Vervoorn, 2006, p. 9) 

Every year there are approximately 110 cases of international child abduction reported in the Netherlands (Kamerstukken II, 2004-2005, 30 072 p.6). This number includes outgoing cases as well as incoming cases. This means respectively that a Dutch child is abducted to a foreign country and that a foreign child is abducted to the Netherlands.
The phenomenon of international child abduction can also be found in history. This can be proved by the fact that already in 1980 people from all over the world felt the need of drawing a convention to prevent and resolve international child abduction. During the Hague Conference on Private International Law in 1976, 23 nations agreed to create a convention which would later be known as The Hague Convention on the Civil Aspects of International Child Abduction (Hague Convention). This document aims at bringing back abducted children to a Contracting State as soon as possible to the State of habitual residence. 

Next to the Hague Convention, three other legal documents exist. These are the European Convention on Recognition and Enforcement of Decisions Concerning the Custody of Children and on Restoration of Custody of Children (In short: the European Convention), the Brussels II bis Regulation and the Hague Convention on Protection of Children (hereinafter: HCPC). So there is no shortage of legislative texts, but is this sufficient? 
The research question of this thesis is as follows: Is there room for improvement in the 1980 Hague Convention on the Civil Aspects of International Child abduction? To answer this question it is necessary to ask oneself some sub questions like: What is child abduction? How many cases are treated per year? Which legislation is already in place and which actions are undertaken by our government?

The scope of this thesis is based on the Dutch system and a Dutch point of view on the subject of international child abduction. 
The research methods used during this research to answer the above questions are various. First and foremost is desk research. Legal documents, governmental documents, parental stories and reports are the main sources. Furthermore, field research has been used. I had an interview with a politician who is a professional in the field of international child abduction. She provided me with official documentation. Together, all those sources gave me a good base to start writing this thesis. 

The content of this thesis is as follows. First of all a general overview will be given of what is international child abduction. The definition will be given, motives, procedures as well as some facts and figures. The third chapter will deal with the legal documents. The four international conventions in the field of international child abduction will be discussed. The fourth chapter will deal with political actions on the international and national level. Which actions have already been taken and which actions will follow in the future? The fifth chapter will cover the problems faced when solving international child abduction. In the final chapter, recommendations will be given. The end of the thesis will be the conclusion which can be found right after the recommendations. 
Chapter 2:  International Child Abduction 

2.1 Introduction 

In the introduction already a small bit of information about the definition of international child abduction is given. In this chapter the phenomenon of international child abduction will be covered. First of all the definition will be explained after that the different motives for parents to abduct their children will be given. Additionally, the procedures in case of international child abduction will be covered as well as some facts and figures. The objective of this chapter is to give a good view on the relevant facts before continuing with the rest of the thesis.

2.2. International Child Abduction

2.2.1. Definitions 

International child abduction takes place when a child is wrongfully removed from its normal residence, so where it feels at home and where the normal life takes place, and is brought to another country. Wrongfully removed is to say that it is in breach of rights of custody (Ministerie van Justitie, 2004, p.2). 

In this definition we can immediately find a very important sentence namely ‘where it feels at home’. In international law this is called the rule of habitual residence. A state cannot help a person when this person has not got its habitual residence in that state. In international law this concept is known as the ‘genuine link’ (Dixon, 2005, p. 243). This same issue comes up when talking about international child abduction. In order to speak of child abduction, the left-behind parent has to prove that the child truly lived there and that the child’s life in the other country is in no way similar to the life in the country of habitual residence. When the child goes to school, has friends in the country, sports etc. In other words, has every tie bound in that first country, than one can speak of child abduction (Ministerie van Justitie, 2004, p.2). 

Another situation in which one can speak of international child abduction is when the child does not return to the State of habitual residence after a stay in another State. There are known a lot of cases where one of the parents took the child for a holiday, for example to Disney Land, and after that never returned to its home country. The parent takes the child most of the time to the parent’s country of birth. He or she thinks it is morally and ethically understandable to abduct the child for its own sake. In some cases the parent is not even aware of the title ‘abduction’ attached to his/her actions.  
Child abduction sounds very serious and of course it is. For the left behind parent it is a true nightmare. But talking about abduction actually is not very accurate. Most of the time, the abduction does not come with violence. When a mother asks her child to come on a holiday trip with her the child will probably not protest in any way. Who does not want a nice holiday trip with mom? Even when the parent in question asks the child if it wants to stay with her for a while, why would it say no? The reason of pointing out this statement is because it is very important not to focus just on the left behind parent. The parent who took the child still is the parent and not some kind of dangerous criminal. International child abduction is a very juridical subject but nevertheless it is very important to not totally erase the human aspect attached to it. Former minister Bot of foreign affairs once said: ‘Politics and emotions are in no way holding hands’ (A.Timmer, personal interview, February 14, 2007) but many people would disagree with him, definitely when talking about international child abduction. For the convenience the term abduction will be used throughout the whole thesis, but keep the above mentioned in mind. 

2.2.2. Motives 

The last couple of years the number of intercultural marriages keeps rising. Intercultural means in this context that both partners are from a different nationality. Recent numbers are still missing but a rough estimation of the CBS Netherlands shows us that of the approximately 3.5 million married couples almost 20% is an intercultural marriage (Centraal Bureau voor de Statistiek [CBS], 2004). This number keeps growing. Unfortunately, with the rapid growth of intercultural marriages, the number of international divorces keeps growing as well. Many of the divorces are due to the cultural differences and different points of view on society. Often both partners tend to think different on how to raise the children. The motives for abduction are thus very diverse and it is difficult to draw a line in that. Some cases mention the child’s well being as primary reason for the abduction. Others claim that violence in the relationship was their main drive. And then again other parents think they have no perspective in the country of residence and wish to set up a new life in their home country (Verwers, et al., 2006, p. 24). As one can see, the motives are very diverse. A very striking fact is that in most of the cases both parents give different motives. But what is clear is that all of the motives are divorce or social problems. Given that, one can conclude that the partners in divorce stop talking to each other which causes wrong communication between the two. These problems can be found in every divorce, not only in intercultural divorces. With this there is no difference between divorces of two Dutch people and international divorces. However, the consequences of the problems in the international divorce cases are more severe which can in relation to that cause the decision to leave the country of residence with the kids and thus commit child abduction. 
2.3. Central Authority & procedures
2.3.1. The Central Authority  

The official institution dealing with international child abduction is the Central Authority. The Central Authority is a special institution set up by the Ministry of Justice in compliance with article 2 of The Hague Convention (Postbus 51, 2006, “Adres Nederlandse Centrale Autoriteit”) which requires from every Member State to set up a Central Authority. The department Judicial and International affairs of the division Judicial Youth policy is the official leading body (Verwers, et al., 2006, p. 11). The Central Authority deals with incoming as well as outgoing cases. All the Central Authorities in the different member states are ought to work together in cases of child abduction. Not only do they provide each other with the needed information but also do they help each other in order to solve the child abduction. The Central Authority has four main tasks (Postbus 51, 2006, “Adres Nederlandse Centrale Autoriteit”):

· Find the abducted child

· Look after the interests of both the child and the left-behind parent

· Stimulate the voluntary return of the child and realize the return

· Stimulate to solve the problem by making international custody and visitation agreements

The normal procedure is that the Central Authority of the country of former residence of the child talks to the Central Authority of the country of new residence on the basis of article 10 of the Hague Convention. First, this Central Authority tries to negotiate between both parents but when this is unsuccessful the Central Authority will arrange a judicial procedure. 

In order to make sure the request of the left behind parent can be honoured, it is important that the parent submits the request no longer than one year after the actual abduction. When this limit is exceeded, the chances of succeeding are still there but rather limited since there might be a possibility that the child is feeling at home in the new country of residence (Verwers, et al., 2006, p.11). 

As said above, the judge will only watch the time that has past between the abduction and the request, however judicial procedures may take several years. This can be a big problem since the child continues to build up a life in the new country while the procedures still continue. In some cases, the judge may decide, after three years of judicial procedures, to send the child back to the former country of residence. It is clear that this is a problem. Therefore, this will be discussed in chapter 5 of this thesis. Nevertheless, I found it important to point this out before continuing with the rest of this chapter. 
The above described procedure is a general description. The Central Authority makes a distinction in incoming cases and outgoing cases, both with different procedures which will be described below.
2.3.2. Incoming cases
The Central Authority will receive a request for return from another Central Authority or, in some cases, directly from the left-behind parent. When such an application is received at the Dutch CA they will immediately check whether the application comes within the scope of the Hague Convention (Ruitenberg, 2006, p.12). If the application is not complete, the Dutch CA will request additional information from the CA or from the left-behind parent. 
After they have received the full application, the Dutch CA will try to locate the abductor and/or the child. When the abductor is located, the CA will then send the person an official letter. In this official registered mail the CA will inform the abductor about the request for return and explains why this application has been submitted. Additionally, the Central Authority will explain the next steps. These next steps include a judicial procedure if the parent does not answer within ten days. In the mail, the CA points out that if the child is not voluntarily returned or another amicable solution is reached within a certain amount of time, in most cases ten days, it will file a petition with the court for a judicial return order (Ruitenberg, 2006, p.12).

After this letter, it is the task of the CA to wait for the abductor to contact them (within the period of time mentioned in the mail). If this does not happen, the CA will contact the abductor. In the case the abductor does contact the CA, it will from then on act as a mediator between the parents to find a solution for the situation. This might either be the return of the child or another amicable solution. If both the solutions are not happening, the Central Authority will contact the District Court. This court will proceed with the case. In case of a judicial hearing the child itself is also asked to speak and give its opinion. This is only considered relevant if the child has an appropriate age to speak for itself (Article 13 (2) Implementation Act). According to the Hague Convention, the procedure should be concluded within six weeks (Article 11 (2) Hague Convention). If the outcome of the judicial procedure concludes that the child has to be returned, the Central Authority will supervise the return. As one can read the Central Authority is very much involved in every step in the process of incoming cases contrary to their role in outgoing cases as will be discussed in the next paragraph.  
2.3.3. Outgoing cases 

When a parent takes the child to another country, it is the task of the left-behind parent to contact the Central Authority in the country where he or she has his/her permanent residence. So for example, when a couple is living in the Netherlands and one parent is taking the child to Germany, the parent in the Netherlands should contact the Central Authority of the Netherlands. 
The left-behind parent should fill in an application form containing the following information (Ministerie van Justitie, 2004, p.4):

· The age of the child

· The place of residence of the left-behind parent

· Who has the custody rights? 

· Is there a visitation agreement?

· Reason of child abduction 

· Possible residence of the child and/or abduction parent
The child cannot be over 16, in that case the child is not considered any longer as a child in the Hague Convention. 

In this example case mentioned above, the Dutch CA will contact the CA of Germany. The Dutch CA has no prominent role in outgoing cases as it has in incoming cases. It will give information to the left-behind parent and, if necessary, contact the foreign CA to check whether the rules of the Hague Convention are followed or not. The Dutch CA will continue this process until the file can be regarded as closed. This is the case when the child is no longer officially missing. That is to say when the parent has stopped searching or the child has returned to the former residence country (A.Timmer, personal interview, February 14, 2007). In the above example a child was abducted from the Netherlands to Germany, both Convention countries. But when a child is abducted to a non-convention country, procedures are getting more complicated and the Dutch Central Authority can only play a very limited role. Since there is no Central Authority in non-convention countries, the Dutch CA has no partner in the negotiations. Therefore, the Dutch CA passes the request of return to the Ministry of Foreign Affairs who will then contact the Dutch Embassy or Consulate in the foreign country. The Embassy will then offer a diplomatic request to the Ministry of Foreign Affairs in the country. In this diplomatic request the Embassy politely asks the Ministry to deal with the abduction case according to international rules written in the Hague Convention even though the country did not sign the Convention. Additionally, the Embassy will put emphasis on the International Convention on the Rights of the Child (Verwers, et al., 2006, p.12). It has to be mentioned that in non-convention countries it is very hard to return the child due to the lack of international regulation adopted by those states. In the fourth chapter this will be discussed more thoroughly. 
2.4. Facts and figures

Every year many children are abducted from and to the Netherlands. Yearly, the average comes around 110 children in total. Those are divided in incoming cases and outgoing cases. Almost 30 cases are incoming cases. Most of the children abducted to the Netherlands are coming from neighbouring countries like Germany, France and Great-Britain. But also from the US and Australia. Most of these countries are Convention countries. In the period 2002-2004 only three applications were from non-convention countries (Kamerstukken II, 2004-2005, 30 072 p.6). 

Around 80 cases are outgoing cases (Verwers, et al., 2006, p.13). In most cases the child is abducted to neighbouring Convention countries. However, there is a growing number of children abducted to non-Convention countries (Ruitenberg, 2006, p.13).

These figures are the official numbers given by the Central Authority. However, non official numbers are suggesting that there are much more cases. Unofficial numbers are given by the organisation Gestolen Kinderen. This organisations counts the numbers of suspected abduction as well, therefore the numbers are higher. In total, this is an average of 313 cases including both actual cases and suspected cases (Stichting Gestolen Kinderen, 2002, “Info, Feiten en Cijfers” section, para.1). 
Chapter 3: The legal documents 

3.1. Introduction 

After pointing out different aspects involving international child abduction in the previous chapter, it is now time to take a look at the existing legal documents in this specific field of child law. The documents covered in this third chapter will be:
· The Hague Convention on the Civil Aspects of International Child Abduction (hereinafter: Hague Convention)

· The European Convention on Recognition and Enforcement of Decisions Concerning Custody of Children and on Restoration of Custody of Children (hereinafter: European Convention)

· Brussels II bis Regulation

· Hague Convention on Protection of Children (hereinafter: HCPC)

3.2. Hague Convention on the Civil Aspects of International Child Abduction 

3.2.1. History

Before the year 1980 international child abductions were not an unknown phenomenon. In fact, those abductions proved to be successful in many cases. The reason why they were successful is clear: there was no legislation at all in this field. The left-behind parent started often judicial procedures, but this took a lot of time and therefore the judge often decided to leave the child with the parent who abducted the child in the first place since the child had built up a whole new life in its new country. To prevent this kind of acts in the future, States felt the need and saw the opportunity at the 1980 Hague Conference on Private International Law to discuss the formulation of a child abduction convention. Thanks to this Conference, the 1980 Hague Convention on the Civil Aspects of International Child Abduction was formulated on the 28th of October. The first countries who signed the Convention in 1980 were Canada, France, Greece and Switzerland followed by the United States of America in 1988. The Netherlands set up an Implementation Act on the 2nd of May 1990 followed by the ratification of the Hague Convention on the first of September that same year. At this moment, the Hague Convention is ratified by 76 countries and acts as a multilateral treaty (Stichting de Ombudsman, 2002, p.1).
3.2.2. Content 

Giving a complete detailed overview of the contents of the Hague Convention would take a whole new report, but nonetheless it is important to point out some important articles and principles of the Hague Convention. 
The Hague Convention counts six chapters. In the first chapter the scope of the convention is pointed out. The primary objective of the Convention is to assure the return of the abducted child as soon as possible (Article 1, Hague Convention). Furthermore the first chapter gives details about the definitions concerned with international child abduction. 

The second chapter deals with the creation of Central Authorities (Article 6, Hague Convention). It describes the primary tasks of the Central Authority as mentioned in the previous chapter (Article 7, Hague Convention). 
The third chapter focuses on the return of the children. It states the provisions under which one can apply for a return request (Article 8, Hague Convention). The application shall contain (Article 8, Hague Convention):

· Information about the identity of the applicant, the child and the abductor.

· Date of birth of the child

· Grounds on which the return request is based

· All information available about the possible residence place of the child and abductor.

Additionally it draws attention to the duties of the Central Authorities after receiving such a request (Article 9 and further, Hague Convention). It lists the provisions under which an application of return request can be turned down (Article 13, Hague Convention). These conditions are as follows (Article 13, Hague Convention):

· Person, institution or other body having the care of the person of the child was not actually exercising the custody rights at the time of the abduction

· There is a grave physical or psychological risk for the child involved in the return

· When the child is longer than one year in the new country

· The child objects to its return and the child has a reasonable age to take this objection serious.

Finally it provides guidelines in case of a judicial procedure. 

The fourth chapter regulates the rights of access for the left-behind parent (Article 21, Hague Convention). It provides the Central Authority with the task to do as much as possible to enforce those rights. 
The fifth chapter contains the general provisions and the sixth chapter states the final clauses. 
3.2.3. Countries 

At this moment the Convention is ratified by 76 countries. Most of those countries are western countries. With the ratification of the Hague Convention by 76 countries, there are still 118 countries left who have not ratified the Hague Convention. Among those countries are many Islamic countries. Why this is a big problem will be discussed in chapter five. A complete list of countries who ratified the Hague Convention can be found in the appendix. 
3.3. European Convention on Recognition and Enforcement of Decisions Concerning the Custody of Children and on Restoration of Custody of Children 

3.3.1. History

Together with the initiation of the Hague Convention, the member states of the Council of Europe       (not an EU institution) decided to formulate a same kind of regulation regarding the European Union. The convention is now widely known as the European Convention. Like the Hague Convention, the European Convention was signed in 1980 but entered into force in 1990. 
3.3.2. Content

The main objective of the European Convention is the same as the objective of the Hague Convention: the rapid return of the abducted child. However, there is a big difference between the two Conventions. In the Hague Convention, nothing can be decided regarding custody questions until the child has been returned (Article 16, Hague Convention). So, even if both of the parents have the custody rights and one of them takes the child to a foreign country, the Hague Convention can be applied. Contrary, the European Convention regulates the acknowledgement of judicial decisions regarding custody questions in the country from which the child has been abducted. So, if both parents have the custody rights (as is in many of the abduction cases) the European Convention cannot be used. However, if the left-behind parent is the one with the custody rights and the other parent is not, then the European Convention can be used. The principles and tasks related to the Central Authority are the same as mentioned in the Hague Convention (Bruijn-Lückers & Dorhout, 2000, p.1). 
The European Convention consists of six chapters. 

The first chapter deals with the Central Authorities as mentioned in the Hague Convention. 

The second chapter regulates the provisions under which an application can be submitted and be disapproved. Besides, it stipulates the clause which says that the Convention can only be used when the left-behind parent had the sole custody rights. The European Convention regulates that the application for return should be submitted within six months after the abduction. If this is not done, the chances of return are limited. Besides, the child and both parents should have the nationality of the State in which the judicial decision of custody rights is taken. The articles 8, 9 and 10 deal with the disapproval regulations. Those are more limited than in the Hague Convention.
The third chapter goes through the procedures to follow in case of abduction. Those are, again, the same as in the Hague Convention. 
   The fourth chapter are the escape clauses for some of the articles. Only article 8, 9 and 12 are eligible for exceptions. 
The fifth chapter regulates the relations between this convention and other international rules. 

The sixth chapter are the final clauses. 
At a first glance there does not seem to be a big difference in both of the Conventions. However, it has been proved that the Hague Convention is used almost 10 times more often than the European Convention (Bruijn-Lückers & Dorhout, 2000, p.3). The main reason for this fact is that the Hague Convention seems to be more easily to apply than the European Convention. In most of the cases, both parents still have the custody rights so that the European Convention cannot be applied. In case both the Conventions can be applied, article 34 of the Hague Convention tells us that the Convention which stimulates the rapid return of the abducted child the most should prevail (Bruijn-Lückers & Dorhout, 2000, p.4). This, however, can give difficult situations. In the first six months of the abduction the European Convention is more suitable since it does not know so many dismissal grounds for the application as does the Hague Convention. However, after those first six months, it is more suitable to apply the Hague Convention since that convention leaves room for applications until one year after the abduction (Bruijn-Lückers & Dorhout, 2000, p.5). 
As we can see, this is a very difficult legal situation. However, as said before, the Hague Convention seems in most cases more suitable to apply than the European Convention. 

3.3.3. Countries 

The member states of the Council of Europe signed the Convention, in principle these are the same countries which signed the Hague Convention. Again, Denmark is the exception. 
3.4. Brussels II bis Regulation 

3.4.1. History

The European Countries felt the time was right to fill in some gaps of the Hague Convention and therefore started to negotiate on the Brussel II bis Regulation. Besides filling some gaps, the European Union supported the principle of the child being able to see both of its parents. The outcome of these negotiations was the regulation of the Council number 2201/2003, better known as the Brussel II bis Regulation. The regulation was adopted on the 22nd of November 2003 and implemented on the first of March 2005 (Europese Gemeenschappen, 2005, p.1).
3.4.2. Content

“The regulation applies on all civil matters which are related to granting, the transfer, the restriction or suspension of the parental responsibility” (Europese Gemeenschappen, 2005, p.10). The regulation contains specific rules regarding child abduction. Therefore the Brussel II bis Regulation counts as an supplement to the rules of the Hague Convention of 1980. It sharpens some rules. In the fields where both the Brussel II bis Regulation has set up rules as well as the Hague Convention of 1980, the Brussel II bis Regulation prevails (Europese Gemeenschappen, 2005, p.57). As said before, the regulation adds some clauses to the Hague Convention. These are the following. 
To begin, the regulation does not mention any age-limit to which the regulation is applicable whereas the Hague Convention states that it regards only children up to sixteen years old. 

Article 12 of the Hague Convention states that a child should be returned as soon as possible when the abduction took place less than one year ago. The Brussel II bis regulation strengthens this principle in article 11 paragraph 1-5. Furthermore, in article 12 paragraph 1 section b of the Hague Convention is stated that a child should not be returned to the State of habitual residence when this would lead to grave psychological or physical risks for the child. However, article 11 paragraph  of the Brussel II bis regulation states that even in such a case a child can be returned on the condition that the court of the demanding State, so the State of habitual residence, is able to take appropriate measures to assure the safety of the child. These measures have to be proved before the return of the child. 

A third addition to the Hague Convention can be found in article 11 paragraph 2 of the Brussel II bis Regulation wherein it obliges the Court to hear the child. The only exception to this rule is when a child is not able to give its opinion because of its age. In the Hague Convention, this hearing rule is not obliged. Only when a child truly objects, then the court will hear the child. Therefore, the new rule in the Brussel II bis regulation is a real progress since the child can now in advance give its opinion which the court will take in consideration in its verdict. 
The fourth change deals with the right of the court to hear the left-behind parent. In the Hague Convention, this rule does not exist at all. In the Brussel II bis Regulation, this can be found in article 11 paragraph 5. It states that court cannot refuse the return of the child without asking the left-behind parent to speak in court (Europese Gemeenschappen, 2005, p.43).  

The fifth and last addition is about article 11 of the Hague Convention which states that court should deal with the case as soon as possible. If court does not give a verdict within six weeks, it should explain the delay. In article 11 paragraph 3 of the Brussel II bis regulation this is different. It sharpens the rule of the six weeks verdict by stating that only in high exceptional cases the rule of the six weeks can be avoided (Europese Gemeenschappen, 2005, p.43). 

With the schedule on the next page made by the European Commission in their brochure Vademecum voor de toepassing van de nieuwe verordening Brussel II (2005, p.49) the procedure in cases of child abduction is very clear. It indicates very clear how the courts interact and shows that the Brussel II bis Regulation provide that the verdict regarding custody rights by the Court of Member State A is automatically applicable in Member State B. 
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Court of Member State B




A child is abducted from A to B
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Child returns to A
3.4.3. Countries 

All member states of the European Union have signed and ratified the Brussel II bis Regulation of March 2005. Again, the exception is Denmark. 
3.5. Hague Convention on Protection of Children 

3.5.1. History 

On the nineteenth of October 1996 the Hague Conference on International Private Law adopted the Hague Convention on Protection of Children (Bruijn-Lückers & Dorhout, 2000, p.5). This convention came into place of the one existing since 1961. The Netherlands adopted the Convention on Protection of Children in March 2006. 
3.5.2. Content

The Hague Convention on Protection of Children regulates the international cooperation between States regarding parental responsibility and measures for the protection of children (Hague Conference on Private International Law, 2006, p.1). With use of this Convention, one can assure that the judicial decision regarding custody or visiting rights taken in one country is also valid and acknowledged in a foreign country (Ministry of Justice [MinJus], “Haags Kinderbeschermingsverdrag” section, para. 1). 
The convention is mentioned as slightly relevant in the field of international child abduction because it covers the possibility of the left-behind parent being in piece with the child abduction after one year and regulates that the judicial competence will automatically go to the new country of residence of the child (Bruijn-Lückers & Dorhout, 2000, p.5). 
Additionally, the convention states in article 50 that in countries where both the Hague Convention and the Hague Convention on Protection of Children are in place, the Hague Convention prevails. In article 61 and 62 is mentioned that the Brussel II bis Regulation prevails when dealing with subjects covered in both the convention and the regulation (Bruijn-Lückers & Dorhout, 2000, p.5). 
Since this Convention is not ratified in a great number of countries and the other legal documents prevail anyway above this Convention, this document is hardly used (A. van Katwijk, personal interview, February 27, 2007). The subject international child abduction is only covered in such a very small part of the convention that in fact it is of almost no use in this section. The only exception might be in abduction cases with Morocco. This country has not ratified the Hague Convention of 1980 but did ratify this child protection convention. In a case of child abduction one could make Morocco aware of their signature on this document in order to get something done in court. However, there is almost no experience at all in this field with this document (A. van Katwijk, personal interview, February 27, 2007)

3.5.3. Countries

A very remarkable signature in the list of the Hague Convention on Protection of Children is the one from Morocco. Although this country has not ratified either the Hague Convention or the European Convention, it did ratify this Convention. The intention of the European Union was to sign this Convention with all the Member States. This however, did not succeed. Approximately seven Member States have ratified it: Netherlands, Czech Republic, Estonia, Latvia, Lithuania, Slovakia and Slovenia. All other European Member States have signed the Convention, except for Malta, but have not (yet) ratified it.  
Chapter 4: Actions 
4.1. Introduction 

After reading all the general information about international child abduction, it is now time to look at the political actions which are taken and will be progressing in the future. First of all, an overview of the actions on international level will be given followed by the actions on the national level. 

4.2. International level 

On the international level, different actions are taken. These include the following:

· The Special Commission of the HCCH

· Guide to Good Practice 

· The Arab-European Conference
These actions will be discussed below.

4.2.1. The Special Commission of the HCCH

This body is a division of the Hague Conference on Private International Law (hereinafter HCCH). This special commission is assisted by the Permanent Bureau of the HCCH, located in The Hague. The Permanent Bureau describes its task as follows on the website of the HCCH:
“The Permanent Bureau is the secretariat of the Hague Conference. Its main task consists in the preparation and organisation of the Plenary Sessions and the Special Commissions. The officials of the Permanent Bureau must be of different nationalities. The Secretary General is assisted currently by four lawyers (one Deputy Secretary General, and three First Secretaries), as well as by a permanent supportive staff of 9 people. The Permanent Bureau carries out the basic research required for any subject that the Conference takes up. It also maintains and develops contacts with the National Organs, experts and delegates of Member States and the Central Authorities designated by the States Parties to the Hague Conventions on judicial and administrative co-operation, as well as with international organisations and, increasingly, responds to requests for information from users of the Conventions (lawyers, notaries, officials, companies, journalists, private persons, etc.).” (HCCH, 2006, “Frequently Asked Questions” section, ¶ c) 
The task of the Special Commission is described as follows:

“The task of a Special Commission is to prepare a draft Convention (and sometimes Recommendations) which will then be discussed and adopted by the Plenary Session. 
From time to time, Special Commissions are held at The Hague to monitor the practical operation of Hague Conventions, including the Hague Service and Evidence Conventions, the Hague Child Abduction Convention and the Intercountry Adoption Convention” (HCCH, 2006, “Frequently Asked Questions” section, ¶ g).
The Special Commission meets approximately every five year (A. van Katwijk, personal interview, February 27, 2007). In these meetings all member states to the Hague Convention of 1980 come together to discuss the progress and the problems in the scope of international child abduction. The last meeting was in November 2006, this was the fifth meeting of the Commission. In this meeting several important things were discussed. 

First of all, the role of the Central Authority was reaffirmed. The Commission pointed out their tasks as mentioned in chapter 2 of this thesis and strongly emphasized that the actual execution of these tasks is vital to solve the problem of international child abduction. Special attention went to the role of the CA with regard to information distribution and legal aid (HCCH, 2006, p.1 part I). 

The Special Commission was also in strong favour of creating a network among the different Central Authorities so that contact between the authorities is more easily achieved as well as drawing one line in providing information (HCCH, 2006, p.2 part I). 

Additionally, the Special Commission asks from the Permanent Bureau to update the return request application forms since they are said to be outdated. According to the Special Commission, good examples of application forms can be found in the Guide to Good Practice under the Child Abduction Convention Part I – Central Authority Practice (HCCH, 2006, p.6 part I). Furthermore, the Special Commission claims during this fifth meeting that it is very important to keep the statistics up to date. Therefore, a new programme has been developed called iChild (HCCH, 2006, p.6 part I). This programme has been tested by a pilot project and is tested positively. Now, the Special Commission asks the Central Authorities to think of implementing this programme in their own systems together with the use of the INCASTAT statistical database (HCCH, 2006, p.6 Part I). This database makes sure that all statistics of all member state countries are collected and is especially developed for the 1980 Hague Convention cases. However, before implementing this database, passwords and usernames still have to be made and distributed by the Special Commission. 
The Guide to Good Practice Part I relating to the Central Authorities was mentioned on the previous page. During the fifth meeting, a new Guide to Good Practice was revealed, namely Part III- Preventive Measures, in this Guide, Central Authorities can find measures to prevent international child abduction (HCCH, 2006, p. 7, Part II). 

Additionally, the Special Commission emphasized the importance of a voluntary return of the child and the need for mediation as well as the speed needed in judicial procedures in order to damage the child as less as possible (HCCH, 2006, p. 7, Part III & IV). 
The Special Commission asks the Permanent Bureau to draft a Guide to Good Practice on Enforcement Issues assisted by a group of experts (HCCH, 2006, p. 7, Part V). 

Next to that, the Commission wants to encourage the contact and the meetings between judges and Central Authorities on all levels and from all the different member states. In this way, they can draw one line in the judgements (HCCH, 2006, p. 10, Part VI). In addition to that LexisNexis provides newsletters to all the judges with news about rulings in cases of international child abduction (HCCH, 2006, p. 10, Part VI).
Furthermore, the Special Commission opted for the creation of a Protocol to the 1980 Hague Convention to create a framework for protective measures (HCCH, 2006, p.12, Part VIII). 
The Commission stipulated the task of the Central Authorities to find amicable solutions instead of criminal proceedings. Criminal proceedings are not good for the child’s wellbeing and thus should be prevented as much as possible (HCCH, 2006, p.12, Part VIII). 

The last point discussed at this fifth meeting was the implementation and ratification of the 1996 Convention on International Protection of Children mentioned in chapter 3 of this thesis. The Commission states that it is very important that more countries implement the convention in order to continue on a more modern convention in relation to international child cases (HCCH, 2006, p. 13, Part IX). 

It is now time to sum up all the points discussed during the fifth meeting of the Special Commission on international child abduction. Behind the points, the status of the points can be found. Done means that this point will continue in the future, but is also already implemented. Future means that it is not yet implemented and has to develop in the future:

· Role of the Central Authority was reaffirmed (Done)
· Encourage the creation of a network among the Central Authorities (Future)
· Update the return request application form (Future)
· Introduction of programme iChild (Future)
· Introduction of database INCASTAT (Future)
· Guide to Good Practice on Preventive Measures (Future)
· Reaffirm the need for a voluntary return, mediation and fast judicial procedures (Done)
· Permanent Bureau should draft a Guide to Good Practice on Enforcement Issues (Future)
· Encourage meetings between judges and Central Authorities (Future)
· Newsletter from Lexis Nexis (Done)
· Creation of a Protocol to the 1980 Hague Convention (Future)
· No criminal proceedings if it can be avoided (Future)
· Encourage implementation and ratification of 1996 Convention (Future)

It is important to note that neither the special commission nor the permanent bureau of the HCCH have legal enforcement powers. All states have to be willing to cooperate in order to continue the implementation progress.

4.2.2. The Guide to Good Practice 
As already discussed very briefly in the above section, several Guides to Good Practice exist in the field of the 1980 Hague Convention (HCCH, 2006, ‘Publications’ section, ¶ 5):   

· Guide to Good Practice Part I – Central Authority Practice
· Guide to Good Practice Part II – Implementing Measures

· Guide to Good Practice Part III – Preventive Measures 

A fourth Guide will be developed. This will be the Guide to Good Practice Part IV- Enforcement Measures (HCCH, 2006, p. 7, Part V). 

These Guides to Good Practice provide the member states of the 1980 Hague Convention with the necessary guidelines to perform in a right way accepting all the rules of the Hague Convention. 

These guides are important since these can provide member states with the correct information on how to implement the rules of the convention and are therefore a first step in drawing one line in the judgements. 

4.2.3. The Arab-European Conference 
On the 14th of March 2004, the first Arab-European conference related to international child cases was organised. During this conference the European and Arab countries tried to understand each other’s points of view and settle down some agreements. The countries present during this conference were:
Algeria, Belgium, Egypt, France, Germany, Italy, Lebanon, Malta, Morocco, The Netherlands, Spain, Sweden, Tunisia and Great-Britain (Reijt, 2004, p.1). Every country was supposed to send two judges and one high civil servant. 
The leading document during this conference was a document drawn together by the HCCH and consisted of three documents (Reijt, 2004, p.1):

· The Convention of the Rights of the Child

· The points of view of the HCCH

· The Arab conventions on child rights

All the countries had their time to express their opinions on child abduction in general. Great-Britain, France, Italy and Belgium pointed out to put high value on bilateral conventions. In fact, all those countries had bilateral conventions with Arab countries. However, Egypt, Morocco, Lebanon, Algeria and Tunisia said they were in favour of solving problems however this could not go in place of a good Muslim education for the child. And this is, of course, not in line with the Hague Convention (Reijt, 2004, p.3). Several example cases were discussed, but every time ended on the same point: the Arab countries could in no way solve the case in favour of the European demanding parent. 

This is of course a shame. However, it is a progress that the Arab and the European countries started talking to each other despite the fact that no agreement was reached. It is at least a first step. 
4.3. National level 

Not only are actions taken on the international level, there are also actions on the national level. These include the following:

· Ad hoc working group in 2003 (Done)
· International Child Abduction Centre (Done)
· Contact houses (Future)
· Heavier punishments (Future) 
These actions will be discussed below. 

4.3.1. Ad hoc working group 2003
In September 2002 the organisation Defence for Children International and the organisation Gestolen Kinderen (Stolen Kids) published a report about the situation in The Netherlands regarding international child abduction (Kamerstukken 30 072, 2004-2005, p.1). In this report it became clear that there were still a lot of problems in the area of child abduction. Therefore, the Second Chamber of the Dutch government decided to set up a ad-hoc working group to investigate the situation even further and in the end realize improvements. This working group consisted of representatives of the ministries of Justice and Foreign Affairs, the Council for Child Care, the KLPD (Official police forces), judges and lawyers and representatives of several organisations active in the field of international child abduction like Stichting de Ombudsman, Stichting Gestolen Kinderen, Defence for Children International, Stichting Lawine, International Social Service and the Red Cross (Verwers, et al., 2006, p.15). The results of this working group investigation were published on the 5th of April 2005 in a letter from the Minister of Justice of that time, Minister Donner. In this section I will reveal shortly the outcomes published in this letter. 
Minister Donner argues that the ad-hoc working group mostly found practical improvements the most important. The three main conclusions were: better information supply about international child abduction is needed, more professionals at the several institutions dealing with child abduction and unambiguous acting of police forces and judicial powers (Kamerstukken 30 072, 2004-2005, p.1). In accordance with those conclusions, the information brochure from the Ministry of Justice about child abduction has been revised in 2004. Additionally the police academy education has been improved (Kamerstukken 30 072, 2004-2005, p.2). Every future police officer will now learn how to deal with international child abduction. This is already a big improvement since it is very important that all actors in the field of child abduction, so the police officers as well, know how to handle such situations when a parent reports an abduction. But of course, giving an education is not enough. Therefore, the KLPD works together with the Central Authority in order to set up a protocol of how to handle child abduction (Kamerstukken 30 072, 2004-2005, p.2) and in addition to that, judges will in the future try to work closer together (Kamerstukken 30 072, 2004-2005, p.2). 
Furthermore, Minister Donner argues that creating bilateral agreements between The Netherlands and non-convention countries is not useful despite the fact that all the above mentioned organisations in the field of child abduction try to pursue the Minister to enter in negotiations (Kamerstukken 30 072, 2004-2005, p.2). In his letter he says that bilateral agreements do not stimulate non-convention countries to sign the Hague Convention eventually. He claims that stimulating those countries to sign the Hague Convention is more of a priority than to enter in bilateral agreements. Next to that, he says that Belgium and France entered, among others, in bilateral agreements and these agreements do not show any practical improvements in the number of child abduction cases (Kamerstukken 30 072, 2004-2005, p.3) and therefore, there is no use in doing so. According to Minister Donner, the Dutch Embassy in Egypt tries to create a Memorandum of Understanding between the two countries since Egypt is the most problematic non-convention country regarding international child abduction cases (Kamerstukken 30 072, 2004-2005, p.3). 

Three other subjects discussed in the letter of the 5th of April 2005 were neutral mediation by the Central Authority, application of article 28 of the passport law and the use of the compensation fund for violent crimes. 
With regard to the neutral mediation possibilities by the Central Authority, the Minister claims that this is impossible. The Central Authority is a body working for the left-behind parent and thus cannot act as a neutral mediator to solve the problem. Of course, it does try to find an amicable solution, but the Central Authority never loses the interests of the child and left-behind parent out of sight (Kamerstukken 30 072, 2004-2005, p.3). 

With regard to the application of article 28 of the passport law, the Minister argues that this law has been strengthened in 2001 (Kamerstukken 30 072, 2004-2005, p.4). Article 28 states that every person applying for a new passport should come personally to the civil registration even when this person is a child. Only in very specific cases an exception can be honoured. A good example of such an exception would be the return of a child in abduction cases. When the child needs a new passport or other travelling document to return home, a laisser-passer can be awarded (Kamerstukken 30 072, 2004-2005, p.4). 
With regard to the last point, namely the use of the compensation fund for violent crimes it can be said that the Minister is not in favour of using this fund for people being victim of child abduction (Kamerstukken 30 072, 2004-2005, p.5). Several organisations claim that the use of this fund would be useful for parents in short of money when dealing with international child abduction cases. However, this fund is not in place for such crimes according to the minister. Only when the child abduction truly went together with physical violence, this fund can be used (Kamerstukken 30 072, 2004-2005, p.5). 

4.3.2. International Child Abduction Centre
In June 2006 the International Child Abduction Centre was finally set up and operating (A. van Katwijk, personal interview, February 27, 2007). The four organisations behind the centre are Defence for Children International, Stichting Lawine, Stichting Gestolen Kinderen and Stichting de Ombudsman. Those four organisations thought the time was right to bundle knowledge and powers to set up a centre where parents could receive advice regarding their child abduction cases. Before that date, parents dealing with international child abduction went to different places and received different information from the organisations and departments. Streamlining the information provision and setting up a clear information point would provide parents to with correct and accurate information. 
The main tasks of the International Child Abduction Centre are giving information, advices and counselling by phone or email (A. van Katwijk, personal interview, February 27, 2007). The persons working for the centre are professionals in the field of child abduction and can give useful legal advice. When a parent calls because of a threat of child abduction, the centre analyses this threat according to a risk model (A. van Katwijk, personal interview, February 27, 2007). After this, the centre will give advice to the parent. The centre stays in contact with the people calling as long as those persons wish to. Furthermore, the centre makes dossiers about the cases reported to them and advices the parents to contact the Central Authority and/or a lawyer (A. van Katwijk, personal interview, February 27, 2007). When parents have the feeling that the contact by phone or email is not enough for them, a volunteer will visit the parent at home and support the parent where needed. 
According to the first results of 2006, approximately 165 cases of child abduction or child abduction threat have been registered (A. van Katwijk, personal interview, February 27, 2007). This amount of cases is higher than registered at the Central Authority since the Central Authority only registers actual abductions and no threats. The total amount of phone calls to the International Child Abduction Centre was about 600 (A. van Katwijk, personal interview, February 27, 2007). A short count tells us that this is an average of 4 phone calls a day (5 working days a week, 20 working days a month, 20*7 = 140. 140/600= 4,28). For a new centre, this is a good amount. Nevertheless, this amount can be higher (A. Timmer, personal interview, February 14, 2007). According to Timmer, the step to call the centre is still too high. Why is still unclear. 
4.3.3. More places for accompanied visitations 
When two parents are in a divorce, the threat of international child abduction might be just a few steps away. Many parents are afraid of complying with the visitation rights of the other parent, often the parent with the international background. The reason for this fear is that the parent might have the chance to abduct to children to a foreign country. The result of this is that the visitation rights of the other parent are violated. In order to make sure parents stay in contact with each other and the child is able to see both its parents, the initiative was set up to provide more places for contact. Those ‘contact houses’ are merely ‘contact places’ and can be found at several institutions (A. Timmer, personal interview, February 14, 2007). 
4.3.4. Heavier punishments 
The last couple of years, more and more attention went to lobbying and negotiating for heavier punishments in the field of international child abduction. Several law proposals have been amended by Anja Timmer, Member of Parliament for the PvdA (A. Timmer, personal interview, February 14, 2007). However, no such proposal has been implemented yet. The proposals were aimed at reducing the number of international child abductions from the Netherlands (Kamerstukken 30 491, 2005-2006, p.1). However, these heavier punishments are considered as a last resort method since it is more in the child’s interest if an amicable solution is found. It is definitely not good for a child to have one parent in prison. Nevertheless, in extreme cases this punishment might be the only solution since it is then no longer a civil case but a public case and thus should be treated like that. The proposals contained mostly the following initiatives:

Article 279 of the Penal Code states that it is illegal to bring a minor out of the custody of another person. When this is happening, the person doing this can receive a penalty of six years of prison. When this act is accompanied with tricks, violence or threat with violence the penalty might even be nine years of prison. However, in most cases no such prosecution is carried out since the act has already been fulfilled and the child is already in a foreign country (Kamerstukken 30 491, 2005-2006, p.2). The law proposal asks for specific inclusion of international child abduction in article 279 so that a person can be prosecuted for such action. In addition to that, there is article 46 of the Penal Code which states that it is forbidden to prepare abduction and this can be punished by a penalty of nine years of prison. However, this can only be done when this act is accompanied with violence. And, in most child abduction cases no violence is used and thus this article cannot be used. The law proposal however, states that it might be a good idea to include international child abduction preparations in article 46 as well, so no violence accompanied. In this case, it would be easier to prosecute someone preparing international child abduction. However, it is still very difficult to determine and, most important, to prove whether the person is preparing a child abduction or not.  
Finally, the law proposal requests easier prosecutions of child abductors when they are in the Netherlands, even when they do not have the Dutch nationality (Kamerstukken 30 491, 2005-2006, p. 5).
Chapter 5: Problems 

5.1. Introduction 

In the third chapter the legal documents were discussed. As concluded, the Hague Convention is the treaty which is most used throughout the world in cases of child abduction. Therefore, the focus will be on this treaty although problems mentioned arise in the use of every document dealt with in the third chapter. 

Many people argue that there are legal holes in the Hague Convention. This might be true, although one has to be careful with such expressions. Nobody has been more explicit about the articles which are supposed to be filled up and one has to keep in mind that a gap for the one person can mean a solution for another person. Therefore, it is frankly impossible to make a treaty completely to the satisfaction of everyone’s needs. However, this does not mean at all that there are no real significant problems in relation to the Hague Convention. 

This chapter deals, as the title already indicates, with the problems around international child abduction. Which problems are there? There are numerous problems mentioned in dossiers about international child abduction. The problems discussed in this chapter are the most frequent and serious problems which I found while writing this thesis:

· Mediation problems 

· Procedural and financial problems

· No supervising body

· Lack of knowledge in the field

· Role of Central Authority

· No actions in case of threat of international child abduction

· Abductions to non-convention countries

The objective of this chapter is to give a complete impression of the problems before looking at possible solutions. 

5.2. Mediation problems 

When child abduction takes place, it is obvious that the parents are having problems. Most of the time abductions take place when parents stop talking to each other. However, in cases of child abduction the Central Authority will in the first place seek for an amicable solution as is stated in article 7 paragraph c of the Hague Convention. This means that the Central Authority will stimulate the dialogue between the parents. However, the Central Authority is not trained at giving neutral intercultural mediation and in most of the cases parents are very hostile against each other and do not trust one another in any way. Therefore, only in one out of ten cases an amicable solution is found (Verwers, et al., 2006, p.27). In such cases, it might be useful to make use of a trained professional in the field of intercultural mediation. However, in the Netherlands, there are only three or four persons trained in this field which is a very low number. Intercultural mediation would help to stimulate the dialogue between the parents without harming the kid’s relation with both parents. 

It is important to mention that the need for mediation in non-convention countries is higher than in convention countries since in the non-convention countries the judicial opportunities are minimal and for most parents the only solution can be found in talking to each other. The fact that there are not many trained mediators creates a problem.

5.3. Procedural and financial problems 

Problems arise in the procedures described in the Hague Convention. In the third and fourth chapter and explicitly in article 11 of the Hague Convention which mentions that court should make prompt decisions and when there is no decision in six weeks, the court should give an explanation if requested. When it concerns an EU country, then the Brussel II bis Regulation enters into force on this matter and decides in article 11 paragraph 3 that the court is obliged to speak out a verdict in six weeks. Only with great exceptions this can be extended. However, in practice this seems not to work as it should. 
There are many examples in which the procedure has taken unacceptably long and even after such a long procedure, the court decided to send the child back to its former country of residence. A good example of such a case can be found in recent media articles. A Dutch mother and Italian father raised their daughter in Italy. The mother did not feel at home in Italy and decided to return to the Netherlands together with their daughter. This happened three years ago. The father then applied a return request at the Central Authority. The legal procedure started at the court of Amsterdam. The mother was proved to be right and therefore she and her daughter could stay legally in the Netherlands. The father disagreed and decided to precede the procedure to the Higher Court. This court sent the mother back to a different court in The Hague (already the mother and child were about two years in the Netherlands). There, the court decided the father was right and thus the child should go back to Italy within a week. Meanwhile, the child was already three years in the Netherlands and thus her habitual state of residence had changed, but this did not count. The only thing that counts is the fact that the father submitted the return request within a year and that is what counts. No matter how long the procedure will take (A. van Katwijk, personal interview, February 27, 2007). This is of course not acceptable. 
In the first place, the court took more time than the six weeks from article 11 of the Brussel II bis Regulation. And even after that, they applied the rules of the Hague Convention very strict even though the situation had changed over time. 

Unfortunately, this is not a one of a kind example. Procedural problems arise a lot and should be limited since deciding in such cases that a child has to go back is no longer in the interest of the child and thus in violation of article 1 of the Hague Convention. 

Furthermore, judges can be too strict in applying the rules of the Hague Convention. For example: A mother was living with her husband and child in Limburg, a Dutch province, just a couple of kilometres away from the Belgian border. When she and her husband broke up, they settled down a contract with visitation rights for the father. She finally moved to the Belgian side of the border and all of the sudden the father was scared that the visitation rights would be violated in the future and since the mother was in a foreign country, she was accused of child abduction even though the visitation rights were not violated at all (A. van Katwijk, personal interview, February 27, 2007). This is of course a strange situation since the distance from Limburg to Belgium was even shorter than when she would have moved to the other side of The Netherlands. 

Furthermore, procedures can cost a lot of money for the left-behind parent. Although the help of the Central Authority is free, when it comes to legal aid it is not. Travelling to the country where the child has been abducted to also cost a lot of money. Not all parents have the resources to pay these fees and thus are restricted in their power to take action. This problem also arises when the parent who abducted the child wants to go back with the child to the country of habitual residence. Most of the time, this parent is confronted with many obstacles like no job, no house, no money etc. The Hague Convention does not have any provisions to cover these problems. 

As discussed in the previous chapter, there have been many discussions about the use of the compensation fund for violent crimes. But, unfortunately still without any result. 

5.4. No supervising body 

The Hague Convention is a convention known around the world. It is the task of national courts to apply the rules. However, who supervises these national courts? The answer is: there is no permanent supervising body. The Human Rights Convention has a supervising body, namely the European Court of Human Rights. The Convention on the Rights of the Child has a monitoring Committee (Ruitenberg, 2006, p. 14). But there is neither such body for the Hague Convention of 1980 nor for the European Convention or the Brussel II bis Regulation. There does exist a Special Committee set up by the Hague Conference on Private International Law (HCCH, November 2006, p.1.) which is explained in the previous chapter, but this body only meets every five year (which is very little) and gives merely recommendations. The strong point of these Special Commission meetings is that the awareness of member states stays on an equal level, if there would be no such meetings, states would probably forget about the 1980 Hague Convention. Additionally, it is important that such meetings are held in order to keep the countries on one line as much as possible in cases like international child abduction. One state can learn from another state. This is a very important aspect of these meetings. Furthermore, there is a feeling of some supervision thanks to the Permanent Bureau and Special Commission. 

Of course, the negative point is that there is no jurisdiction or whatsoever for the Special Commission. The points discussed are thus not binding upon the member states and are registered merely as recommendations. In cases of international child abduction where a lot of problems arise as discussed in this chapter and problems are going over the country border, it is very important that there is consistency and binding law in order to prevent contradictory rulings of judges in different member states concluding over the same type or even the same case.  

For example there are different applications of the articles in the different member states. To give a good example: in the implementation act of the Netherlands it is stated in article 15 that court will not decide over custody until a verdict has been taken about the abduction case. However, in other countries no such legislation exists and thus strange situations can appear (Stichting de Ombudsman, 2002, p. 3). When there would be a supervising (and binding) body, it could demand states to supply regular reports on how they implement the rules and draw a line into that. Furthermore, information could be kept together at that body. 

5.5. Lack of knowledge in the field 
This lack of knowledge can be found not only at citizens but also at lawyers and judges. The Dutch population is not aware of the phenomenon international child abduction, let alone that they know where to find information. International child abduction has been a popular news item in the last couple of months. However, this news was based only on individual cases and not on international child abduction in general. Nevertheless, the awareness is growing slightly (A. van Katwijk, personal interview, February 27, 2007). The Centre for International Child Abduction spreads brochures at libraries and local town halls. Furthermore, there are many websites with relevant information about child abduction and the Ministry of Justice made a brochure called Internationale Kinderontvoering (2004). Nevertheless, there are many people not aware of the term international child abduction. This can be illustrated by the following example. Two Dutch parents move from the Netherlands to Spain with their child. The father works very hard every day, but the mother cannot feel at home and decides to move back to Holland. Then, she receives a letter from the Central Authority in which she is asked to bring the child voluntarily back to the father. All of the sudden, she is an abductor without knowing it (A. van Katwijk, personal interview, February 27, 2007). 

Not only is there a lack of knowledge about child abduction in general, there is also a lack of knowledge when it comes to reporting the abduction. The left-behind parent does not know whether to call the police, or to call a lawyer etc. 

Additionally, lawyers are not always trained in the field of child abduction and if they are trained, they have very little experience with the Hague Convention (Ruitenberg, 2006, p.16). The same case can be found with judges. Many of them do not have any experience with such cases and thus the case can take a while which refers back to the earlier mentioned point about procedural problems. Training lawyers and judges in becoming experts in the field of child abduction and appointing one court with the central expertise in this field could help. 

5.6. Role of Central Authority 

The Central Authority plays a significant role in solving international child abduction cases. However, this significant role brings a lot of responsibility. According to article 6 of the Hague Convention, every member state to the Convention should have a Central Authority. However, not in all States this is truly the case. For example, in Uzbekistan, Nicaragua and Bosnia there is no Central Authority at all (A. van Katwijk, personal interview, February 27, 2007). This is a bad case because then there is a Convention, but no authority to lead the procedures. 

In countries where there is a Central Authority, there are many complaints about the role of this authority. A frequent comment about the Central Authority in The Netherlands as well as those in foreign member state countries is that the CA is very hard to reach (Verwers et al., 2006, p. 46). In fact, they have limited opening hours. For parents, this is not perfect since they are in panic. Furthermore, parents think that the Central Authority is giving them not the information they want to and parents do not feel that they can get emotional support there (Verwers et al, 2006, p.46). About the last point can be said something positively. Since it is not the job of the Central Authority to support parents on the emotional level and to give general information about child abduction, the Centre of International Child Abduction has been established in June 2006 as an initiative from the organisations Defence for Children, Stichting Lawine, stichting gestolen kinderen and stichting de ombudsman (A. van Katwijk, personal interview, February 27, 2007). This organisation helps parents, listens to parents and gives advice where needed. However, according to Anja Timmer (Personal interview, February 14, 2007), the step is still too big for parents to take the phone and call the international child abduction centre. 
5.7. Threat

Before the actual abduction of the child, parents might notice something strange going on with their partner. All of the sudden he or she quits with the job, buys things which are not necessary, wants the kids to be subscribed in the passport, etc. All hints that indicate that the parent might want to undertake child abduction in the near future. Most of the time, the future left-behind notices these strange behaviours and starts worrying. The parent goes to the police, but unfortunately nothing can be done. This is not a worse case scenario. Unfortunately this happens all the time. 

Because one cannot punish another person for quitting his job, it is very hard for the other parent to prove that indeed there is a intention to abduct the child. The Centre for International Child Abduction in Hilversum receives many calls from people because they fear abduction in the future. There is not much in the legal way which can be done, since most of the time custody and visitation rights have already been taken care of. Nevertheless, the centre advises to make sure that as many people as possible know about the potential abduction and make sure the kind is supervised twenty-four seven (A. van Katwijk, personal interview, February 27, 2007). Additionally, guarded visits are a solution to avoid international child abduction (A. Timmer, personal interview, February 14, 2007). However, The Netherlands does not have so many places where these guarded visits can take place and if there are places, many of these guards are volunteers who are not specialised in the field of intercultural relations and are not aware of the possible situation which can occur during such visits. This of course, does not solve the problem. 

5.8. Abductions to non-convention countries 

Thus far, only situations in convention countries have been covered in this thesis. But with 76 ratifications of the Hague Convention, it still leaves room for 118 countries that have not. And when a child is abducted to a non-convention country, it brings far more problems than abduction to a convention country. 

Most of the Islamic countries like Syria and Egypt have not signed the Hague Convention so there is no Central Authority either. When a child is abducted to such a country, it is most of the time the father who is the abductor. For those countries the abductor is almost always a man and for other countries often a women because in Islamic law, the man has the full custody rights of the child. A mother should work really hard in front of the court to prove her right and getting some visitation rights (Kaddour, M, Elzinga, D, 2005, among others chapter 12). 

When abduction to a non-convention country has taken place the Central Authority of the country of habitual residence is contacted. They will then pass the return request to the Ministry of Foreign affairs as discussed in chapter 2. The Ministry of Foreign Affairs will then contact the Embassy or the consulate. There is not much which can be done and as said before the focus is on amicable solutions. However, in such countries this can be very difficult because of the social issue related to it. 

Unfortunately, as discussed in chapter 4, the Dutch government feels very little for entering in bilateral agreements which is a big shame. The reason why this is a shame will be discussed in the next chapter. 
Chapter 6: Recommendations 
6.1. Introduction 

In the previous chapter, the problems were discussed. In this final chapter, it is time to give recommendations in order to reduce the number of child abductions in the future. 

6.2. The recommendations 

The recommendations in this chapter are my own opinion; nothing mentioned here is the official opinion of an official body related to international child abduction. With this in mind, I would like to point forward the following recommendations:

· Create awareness

· Professional accompanied visits 

· Specialisation of judicial powers and supervising body
· Bilateral agreements

· Intercultural mediation 

· Central Authority
The recommendations will be explained below. 
6.2.1. Create awareness
First of all it is very important to create awareness among Dutch citizens about international child abduction. Very few people know about child abduction (A. van Katwijk, personal interview, February 27, 2007) and this can create problems. There are a lot of cases in which the parent who abducted the child to a foreign country was not at all aware of the fact that his or her act was called international child abduction. In their eyes, they are doing nothing wrong until they find the letter of the Central Authority in which they are accused of child abduction. When more awareness would be created among the citizens about this subject, parents would think twice before taking the child to another country. A good starting point for creating this awareness has already been created by the International Child Abduction centre. They spread brochures about child abduction in municipal houses and libraries (A. van Katwijk, personal interview, February 27, 2007). I think this is a good starting point. However, more can be done. Not only should those brochures be at town halls and libraries, also should they be available at schools, sport facilities and day-care centres. Those are the places were parents are often waiting for their child and thus they are easily confronted with the brochure and awareness will be created. It is very important that the brochures will be provided by one single organisation, namely the child abduction centre in Hilversum. In this way, the objective of creating one central information point is carried out successfully and parents do not get confused about where to ask for information or where to report international child abduction. 
When creating this awareness, it is also easier for parents to take the phone and contact the international child abduction centre. When brochures are being spread at more places, it is no longer considered as a subject one can hardly talk about. 

Another way of creating awareness after the brochures can be a short radio-commercial. As I have explained in this thesis, mothers are often the abductors. Fathers are driving often in the car and listening to the radio, therefore it would be a good idea to make a 30 second radio commercial with contact information of the international child abduction centre. 

6.2.2. Professional accompanied visits 

After creating awareness, it is also very important that people in divorce or already divorced people receive the possibility of professional accompanied visits. As discussed in previous chapters, there are more accompanied visit places created. However, those visits are not always accompanied by someone who is a professional in the field. These are, as discussed in the previous chapter, often volunteers. It is important that these volunteers can get training so that they are able to recognize signs of a future abduction, are able to react on stressful situations and mediate when parents are getting into a fight. 

Training for people leading the accompanied visits is thus necessary in order to prevent child abductions. 

6.2.3. Specialisation of judicial powers and supervising body
Besides the initiatives on local level, more measures should be taken. A very important one is the specialisation of judicial powers. In the Guide to Good Practice Part I- Central Authority Practice and Part II- Implementing measures, it is stated that it is very desirable to concentrate the jurisdiction in Hague return cases (Ruitenberg, 2006, p. 17).  It is thus important to point out one or two courts in the Netherlands who will deal with cases of international child abduction. Furthermore, there should be one lawyer available per province specialised in child abduction. This lawyer should be well trained and very experienced. The International Child Abduction centre could advice parents to contact that specific lawyer. Coming back to the courts; as I said, it is important to only point out one or two courts which will be specialised in this field of law. A very positive argument for that is that in this way, one is creating similarities in law and thus fewer differences. Furthermore, since the court will be specialised and thus experienced, procedures will take less time and this is important with regard to the interests of the child. This is on national level. 

On the international level it would be a good idea to create the same organisation of judicial powers. When there are one or two specialised courts per country in this field, information would be more streamlined and procedures could be speeded up. Furthermore, it would be easier to create a network of those specialised courts. Those courts could hold meetings once a year in order to make sure their judgements are more or less the same in every country. 

In addition to this, a supervising body should be created so that this body can impartially speak to all courts and check whether the Hague Convention is applied in a right manner. Furthermore, this body could arrange the above mentioned meetings which would be very useful. Creating such a body could come under the mandate of the HCCH. 

6.2.4. Bilateral agreements

Even though the Netherlands is not in favour of bilateral agreements with non-convention countries, I still think it is a good temporary measure. The final objective is still that all countries will sign the Hague Convention, but in the meantime child abductions will continue. In order to solve those abductions, it might be wise to enter in bilateral agreements. In this way, communication will be open between the convention and non convention countries and awareness is created in the non-convention countries. This is essential for solving international child abductions. Especially with Egypt, considered as a very problematic country, it is useful to enter in such agreements. 

6.2.5. Intercultural mediation
In order to meet the criteria of the Hague Convention to first try to enter in an amicable solution, it is important that there are more professionals in the field of intercultural mediation. The International Child Abduction Centre is trying to set up a programme involving intercultural mediation (A. van Katwijk, personal interview, February 27, 2007). This is very important since it is in the child’s interest to find a good solution for both parents. Intercultural mediation is explicitly very important for cases in non-convention countries. Since the chances are minimal of a return via the judicial way, intercultural mediation might be the solution to the difficult problem. It makes sure parents keep in contact with each other and this is a very important aspect.  
6.2.6. The Central Authority

As mentioned in chapter 5, the central authority is the most important body in international child abduction cases. However, not every country has one. This should be changed. Even in countries like Uzbekistan and Nicaragua should be a Central Authority. Furthermore, the Central Authority is often said to provide incorrect and out of date information (Verwers, et. al., p. 6). This should stop in the future by helping the countries to set up a Central Authority. The supervising body which I mentioned in the previous recommendation would be able to assist in this action and supervise that every convention country has a Central Authority. 
6.3. Not mentioned
The reason why I did not mention anything about heavier penalties is because I think that this is not a first-aid solution. Only when all the other things do not work, this might be a solution. It is in no way in the interest of the child to visit the parent in prison and that will in the end be the consequent of law amendments in this field. Besides that, I think it is almost impossible to change the law with respect to article 279 and 46 of the Penal Code mentioned in chapter 4 of this thesis. First of all, it is going to be very difficult to prove whether a parent was seriously planning to abduct the child to a foreign country. It would only be possible if there would exist a kind of list with actions which would fall in the scope of possible child abduction. And even then, it will be really difficult to prove. Article 279 of the Penal Code might be amended but nevertheless stays very weak to use for international child abduction since in most cases the child will come voluntarily with the parent to the foreign country and no violence is used. Furthermore, many abductions take place when the child goes for a holiday to the parent and never returns. And when the child is in the foreign country, the Dutch judicial powers cannot act. And when passing the case to the local authorities of the foreign country, the parent, who is a national of that country, does not do anything wrong according to that national law. Therefore, I did not include law amendments in the list of recommendations. I think preventing is much more effective by using the above mentioned recommendations. 

The second thing that crossed my mind but which I eventually did not include in my recommendations is border control. It would be wise to create some kind of Interpol systems specialised in international child abduction cases. However, this recommendation will face a lot of critique because of the Schengen Convention which provides the free circulation of people. Therefore, it is against the convention to put border control on every person going out of the country with a child. Additionally, when parents are in a struggle, not everything they tell about each other has to be true. When a father is going on a holiday with its child and he has not got any bad intentions at all and the mother makes up a story and thus the father is caught at the border, this is creating more problems. 

With these considerations in mind, I finally decided not to add this into the recommendations section.  

Chapter 7: Conclusion
After reading this final thesis, it is now time to conclude and to answer the central question: Is there room for improvement in the 1980 Hague Convention on the Civil Aspects of International Child Abduction? To answer this question I will first shortly repeat the most important aspects covered in this thesis. 

First of all, international child abduction takes place when a child is wrongfully removed from its normal residence, so where it feels at home and where the normal life takes place, and is brought to another country. Wrongfully removed is to say that it is in breach of rights of custody (Ministerie van Justitie, 2004, p.2). 
The body dealing with incoming and outgoing international child abduction cases is the Central Authority under the supervision of the Ministry of Justice. This body was set up under one of the most important documents concerning international child abduction namely the 1980 Hague Convention on the Civil Aspects of International Child Abduction. Next to this international document which was signed by 76 countries, there exist three other legal documents in this field. These are:
· The European Convention on Recognition and Enforcement of Decisions Concerning Custody of Children and on Restoration of Custody of Children (hereinafter: European Convention)

· Brussels II bis Regulation

· Hague Convention on Protection of Children (hereinafter: HCPC)

Of all these judicial documents, the 1980 Hague Convention is the one most used and most important. 
Next to legal documents, it is the task of the international community to make sure the subject is not forgotten. Therefore, several actions on international level exist concerning international child abductions. These actions are the following:

· Special Commission of the HCCH

· Guide to good practice

· Arab-European Convention

Not only on international level is child abduction an important item. Several actions took place or will take place on national level as well:

· Ad hoc working group 2003 

· International child abduction centre

· Contact houses

· Heavier punishments

Even though such actions and legal documents exist, there are still many problems in the field of international child abduction. The problems which are the most important in my point of view are the following:

· Mediation problems

· Procedural and financial problems

· No supervising body

· Lack of knowledge in the field

· The role of the Central Authority is not clear enough

· No actions in case of threat 

· Abductions to non-convention countries are hard to solve

When citing these problems, one has to think as well of solutions. I distinguished several possible actions which could and should lead to lesser problems:

· Create awareness
· Professional accompanied visits

· Specialisation of judicial powers and creation of a supervising body

· Bilateral agreements

· Intercultural mediation

· Reaffirm the role of the Central Authority
As one can see, those solutions do not mention to change the 1980 Hague Convention. Therefore, the answer to the central question stated in this final thesis, is there room for improvement in the 1980 Hague Convention on the Civil Aspects of International Child Abduction, will be no. 
The reason why the answer to this question would be no is explained as follows. Changing an international law or convention brings a lot of bureaucracy along; this does not solve the problem. Additionally, as stated before in this thesis, changing the convention might solve one problem, but may give rise to another series of problems. Instead of changing documents, it is time to take real practical actions like the ones mentioned above. Many problems occur because of a wrong implementation or no implementation at all of the 1980 Hague Convention. Therefore, drawing one clear line in the practices of the different member states would solve more problems than changing laws and still not knowing how to implement that new law and still not having a supervising body coordinating the different applications. Besides, it does not solve the problem of the abduction to non-convention countries. If those countries, mostly Islamic countries, do not sign the current convention, why would they sign a new one? They would not. Bilateral agreements are much more important in this field. 
Next to that, many people are not aware of the existence of the 1980 Hague Convention. This is not due to the document itself, but to the fame of the phenomenon international child abduction in general. Creating a new document would not change a thing in this field.

The central key in a better application of the 1980 Hague Convention is the supervising body which could, as explained in chapter 6, be set up under the Hague Conference on Private International Law (HCCH). 

Therefore, there is no room for improvements in the 1980 Hague Convention only for practical implementation improvements. 
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