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1.

Introduction

Immigration; not a day goes by in the Netherlands without discussing this subject. Asylum seekers are mostly discussed these days usually in the form of problems. The number of asylum seekers is too high, 5.728 applications were filed until October (Immigratie- en Naturalisatiedienst, cijfers Asiel 2007) there is still a receiving problem. First of all the current relief centres already have too little space for asylum seekers to live. Secondly there is a problem with financing the provisional care of asylum seekers. Third problem is a procedure which leaves room for a lot of uncertainty; can an asylum seekers stay in the Netherlands or should he (can also be read as she) return to his home country? 
In the discussion about asylum seekers little emphasis is placed on refugee children, especially unaccompanied minors. As several Conventions and Treaties mention, children are a vulnerable group. If children are considered a vulnerable group one can imagine children coming from war situations are even more vulnerable and need specific protection and care. Being legally binded to for example the Convention on the Rights of the Child and the European Convention on Human Rights the Dutch government should not await incidents to take a look at the situation of unaccompanied minors. They should be constantly involved in the processes unaccompanied minors find themselves in to know what is going and where the process can be improved. 
The goal of this thesis is to discover if the Dutch government is making enough effort to protect Unaccompanied Under aged Asylum Seekers as stated in the Convention on the Rights of the Child. Asylum policy is a topical subject not only in the Netherlands. Around the world countries are dealing with asylum seekers, especially with the question how to prevent more asylum seekers from coming to the country. In that light asylum procedures are becoming more and more restrictive. Among asylum seekers children are to be dealt with in a special manner. Several institutions have set up Conventions, Treaties and Guidelines to make sure that asylum seeking children receive the special care they need. The Netherlands has been struggling with asylum seeking children over the years. By binding themselves to Conventions, Treaties and Guidelines they have legally obligated themselves to do everything in their power to protect asylum seeking children. However, this protection is not achieved by more restrictive measures in the Aliens Act. To find out if the Dutch government is protecting asylum seeking children according to the Convention on the Rights of the Child, the central question of my thesis will be:
The Convention on the Rights of the Child is set up to protect the rights of children all over the world. Article 3 part 2 states that members of the Convention should do everything in their power to ensure that children are protected and certain of the care that they need. Is the Dutch government providing the care, stated in Article 3 part 2 of the Convention, with its policy for unaccompanied minors?

Chapter 1 of this thesis will give a definition of an AMA, discuss several Conventions and Protocols, and will set out two examples of refuge situations. In Chapter 2 the focus will be on the Convention on the Rights of the Child. Under this Convention children are protected in every aspect of their life, so in this context the question can be asked how the Dutch government is applying this Convention within the Aliens Act 2000. The Aliens Act 2000 is discussed in Chapter 3. Why it was set up, which procedure does it contain, and an overview of steps that an asylum seeker has to go through in obtaining a residence permit. Comparing the AMA’s under the Aliens Act of 1965/1994 and under the Aliens Act 2000 is the topic discussed in Chapter 4. What brought the new Aliens Act about, what is the goal of this new Act, and how does this new Act improve the situation for the AMA’s applying for asylum in the Netherlands?
My research started with reading through the Convention on the Rights of the Child, as this is the starting point of my thesis. I looked up the articles that are of relevance for my research question. (This Convention is set up by Unicef which operates under the wings of the United Nations. This led me to several other Treaties set up by the UN and by other institutions like for example the European Union). As the Netherlands signed the Treaties that I discuss in my thesis, it brings me to the second focus of my thesis: the Dutch asylum policy. All the information regarding the Aliens Act 2000 mostly comes from internet sources. The website of my work placement (Vluchtweb), which is only accessible for employees, has been an important source. Further information for my research comes from official websites such as the website of the Ministry of Justice and the Immigration and Naturalisation Service. I also used some literature from a weekly magazine, since it often discusses a subject relating to the Dutch asylum policy. Combining the different literature helped bring me to the answer to the central question.
2.

Unaccompanied Refugee Children

In this first chapter I will give an introduction to the subject of my paper, unaccompanied refugee children. As said in the introduction of this paper my research question will be, are refugee children applying for asylum in the Netherlands protected, according to Convention on the Rights of the Child. In this chapter I will explain several issues that are important in researching this question. First of all, I will give a definition of an AMA and explain who this definition includes. Secondly, I will discuss some applying Conventions and guidelines. Following I will draw up situations from which many children are fleeing. Lastly, I will conclude in this chapter.

§ 2.1. The definition of an AMA

As I have pointed out in the introduction AMA stands for: Alleenstaande Minderjarige Asielzoeker (in English: Unaccompanied Under aged Asylum Seeker). According to the Immigration and Naturalisation Service an AMA is “a child who fled to the Netherlands without their parents” (Immigratie-en Naturalisatie Dienst, Wat is asiel? Jonge asielzoekers) and who applies for asylum. Later on in this chapter, I will give some examples of situations AMA’s are fleeing from.

The phrase “other person that can practice parental authority over them” is important to take a closer look at since it has influence on the decision whether an AMA can obtain a licence for stay. Under the Aliens Act 2000 the definition of an unaccompanied minor is taken too broad. The new definition will minimise the chances of successfully obtaining a license for stay because any close connection, for example a friend or even a clan member is considered suitable. 

With the Aliens Act 2000 the Netherlands changed the unaccompanied part of the AMA definition in a sense that it became harder for an AMA to obtain a licence for stay. Not getting a licence for stay can be discussed however, since the Netherlands have obligated themselves to protect refugees by signing and ratifying several Conventions and guidelines. Most important in the context of this paper are the following: The 1951 Refugee Convention, European Convention on Human Rights and the UNHCR Guidelines on the Policies and Procedures in Dealing with Unaccompanied Children Seeking Asylum. In the next paragraph I will discuss these guidelines separately.

§ 2.2. The 1951 Refugee Convention and additional 1967 Protocol

After the Second World War nations were faced with tragedies that came along with it. Homeless people without food, houses and clothes made nations aware that they had to prevent such a disaster from ever happening again. Crucial in this discussion asked how to protect refugees and give the nations a binding responsibility in this protection. In 1951 the General Assembly of the United Nations met in Geneva to draw up a Convention “regulating the legal status of refugees” (UNHCR, 1966, Convention and Protocol relating to the status of refugees). The United Nations Convention relating to the Status of Refugees, as it is fully called, was adopted on July 28th 1951 and came into force on the 22nd of April 1954 (UNHCR, 1966, Convention and Protocol relating to the status of refugees). This Convention monitors victims of situations occurring before 1951. The Convention now has 142 members (Update of December 2004) of which the Netherlands is one. The Convention was ratified by the Netherlands on May 3rd 1956 and came into force on November 29th 1968. In addition to the 1951 Refugee Convention there is the 1967 Protocol. This protocol has the same content as the 1951 Convention with the difference that the Protocol “removes geographical and temporal restrictions from the Convention”. The scope of the 1967 Protocol reached further without the geographical restrictions, since these applied only for European refugees. Furthermore, this Protocol also applies to AMA’s since they qualify for protection under the wings of the United Nations’ High Commissioner.

§ 2.2.1. European Convention on Human Rights 
In the European Convention on Human Rights, rights are laid down for all inhabitants of the members of the European Union. The Convention was drawn up in 1950 and entered into force in 1953. Since then it has been expanded with 12 protocols (European Union, 1950, November 4th). The complementary protocols contain different subjects, Protocol 1 has 3 articles: Article 1 Protection of Property, Article 2 Right to Education; and Article 3 Right to Free Elections. Important is Protocol 6 which abolishes the death penalty. This protocol is laid down in law meaning that every member state must obey this protocol (European Union, 1950, November 4th). This obedience is checked by the European Court of Human Rights.

Same as with the 1951 Refugee Convention, the European Convention was drawn up in the aftermath of the Second World War, realisation was that when a situation like that would ever occur again, victims of that situation must be protected according to fixed international guidelines.

Trying to reach a positive decision in the asylum application, Article 3 of the Convention is important to discuss. This article states that “No one shall be subjected to torture or to inhuman or degrading treatment or punishment” (European Union, 1950, November 4th). To find out if the child will be subjected to the latter a thorough investigation will be needed. In the case where a child cannot be interviewed, the Immigration and Naturalisation Service must make a decision based on government information on the relevant country. As I will explain in Chapter 3, these decisions are not made properly and in line with applying international guidelines.

§ 2.2.2. UNHCR Guidelines on Refugee Children

The UNHCR Guidelines on Refugee Children was first published in 1988. In the preamble it is explained why these guidelines are set: “children are vulnerable, they are susceptible to disease, malnutrition and physical injury”. “Children are dependent; they need the support of adults, not only for physical survival, particularly in the early years of childhood, but also for their psychological and social well-being”. “Children are developing; they grow in developmental sequences, like a tower of bricks, each layer depending on the one below it. Serious delays interrupting these sequences can severely disrupt development”. “By placing the children in the context of the family and the community” emphasis is placed on problems which arise in situations of “repatriation and reintegration” (UNHCR, 1988, Refugee Children Guidelines on Protection and care, preface § 7).Taking these three aspects into consideration the guidelines were enhanced in 1993, because of the fact that rules and regulations in different countries changed. For example, one can think of the new Aliens Act in the Netherlands.

Concerning AMA’s Chapter 8 of these guidelines is important to look at. This chapter deals with the legal status of children. Special attention is given to unaccompanied minors. It states that “refugee determination or decision-making in the child’s best interest must be made quickly, and with the appropriate special attention and procedures” (UNHCR, 1988, Refugee Children Guidelines on Protection and care § 9). This special attention is indeed needed while refugee children fleeing from situations that no child should become involved in, in the first place. I will elaborate on these situations in the next paragraph.

§ 2.3. Refuge situations

For children many situations can occur in which their security, development and life can be threatened. The several Conventions and guidelines are set out to protect the children from these threatening situations. But what situations can one think of exactly? In this paragraph I will set out some examples of these situations to make clear that children need protection from countries like the Netherlands.

§ 2.3.1. Child soldiers from The Democratic Republic of Congo

In between the countries of South Africa, Sudan, Uganda, Rwanda, Burundi, Tanzania, Zambia and Angola lays the Democratic Republic of Congo in short Congo, formerly known as Zaire. In 1900 this country was a colony of Belgium and became independent in 1960. Ever since this independence the country has experienced constant war and riots. Since 1994, with the influx of refugees from Rwanda and Burundi, Congo is experiencing ethnical riots and a civil war. In 1998 this civil war worsened when, with help of Rwanda and Uganda, rebels tried to get rid of President Laurent Kabila. This attempt fails but Laurent Kabila eventually dies in 2001 when a failed coup is carried out. His son Joseph Kabila succeeds his father and promises to arrange free elections in 2005(Congo-Kinshasa, Wikipedia, The Free Encyclopedia).   

Through the years many child soldiers have been used to fighting several battles. Organisations looking out for human rights like Human Rights Watch and Amnesty International have published reports in which they describe the difficult situations of these child soldiers. On the 9th of September 2003 Amnesty’s report “Democratic Republic Congo, Children at war” was published. After interviewing several parties in Congo, including government officials and child soldiers, Amnesty sets out the problems concerning child soldiers in this country. Comparing the number of child soldiers with those of other countries, Congo has the largest number of children involved in the war. As said before Congo has been at war since 1960, and ever since then child soldiers have been used to fighting these battles alongside adult soldiers. Before engaging in these fights, the children have to take part in training. These trainings can last from a couple of days to a few months. During these trainings children learn how to march, to obey orders and how to use a weapon. Being sent into the field, the children perform the most horrifying tasks, serving as a bodyguard for the soldiers, fighting on the frontline and sometimes killing other child soldiers. When they perform their tasks poorly the child will either be severely beaten or killed. 

Because of wars in Congo the economy can barely hold up. Parents of child soldiers see the army as the only way of giving their children a “normal” life, convinced that their children are being taken care of. The truth is, however, that the children are being placed into even worse situations. Trying to help the country in decreasing the numbers of child soldiers and helping former child soldiers getting somewhat of a normal life again, many problems still need to be overcome. In many cases where former child soldiers were rehabilitated and went back to their hometown, they were no longer accepted by their fellow town members. Losing track of their parents and being rejected by the community makes children vulnerable for being re-recruited by the army again. 

Organisations like Human Rights Watch and Amnesty International have been keeping track of the situation concerning child soldiers and have been pressuring the international society to take action. Supplemental to the Convention on the Rights of the Child is an “Optional Protocol to the Convention on the Rights of the Child on the involvement of Children in Armed Conflict”, “which raises the minimum age for participation of children in hostilities, for both government forces and armed political groups, from 15 to 18” (Amnesty International, 2003, “Democratic Republic Congo, Children at war” p 41). “The Protocol was adopted by the UN General Assembly on May 25th 2000 and entered into force on February 12th 2002” (. Parties to the Protocol are the governments of “Congo, Rwanda and Uganda” (Amnesty International, 2003, “Democratic Republic Congo, Children at war” p 41). Earlier to this Protocol President Kabila of Congo announced that he had drawn up a decree in which “vulnerable groups, including child soldiers” should be withdrawn from the Congolese army ”( Amnesty International, 2003, “ Democratic Republic Congo, Children at war” p 41). To show to the outside world that he had the serious intention to withdraw child soldiers from the army, “a demobilisation ceremony was held on December 18th 2001”. However, after this ceremony “guests reported to Amnesty that during and after the ceremony they saw many other child soldiers in barracks, who were being kept out of publicity, which were much younger than the age of 18” ”( Amnesty International, 2003, “ Democratic Republic Congo, Children at war” p 41). So even with ratifying the Protocol, putting the proposed measure into action it seems to be a story that will take a lot of time. 

In the top ten of AMA countries are seven African countries. Child soldiers do not only come from Congo. In neighbouring countries like Rwanda, Uganda and Sudan children are also being recruited as child soldiers in their armies. Fleeing from a situation in which a child cannot return, it can be said that the AMA’s staying in the Netherlands must be provided for and should not be decided over in the current AC procedure. As long as there is war in countries like Congo, children staying as a refugee in the Netherlands must not return to their country.

§ 2.3.2. Chinese girls

Another large group of AMA’s in the Netherlands are Chinese girls. Coming from a country where suppression is nowadays still very common, Chinese girls have little to no say about what they want for themselves. Main problem of this suppression for these girls is the birth limitation policy. This policy was introduced in 1979 to prevent the population from growing to fast. The main rule of this policy is that a family is only allowed to have one child (Ministerie van Justitie, 2000, Ambtsbericht China, p15). Although it differs per region, the central government tries to regulate this policy as much as possible. What are the consequences if a minor does get a child which is not permitted? Depending on the region, the minor is usually advised to have an abortion. When the minor decides not to have an abortion and have the child, the parent(s) will have to pay a fee; the amount of this fee is based on the income of the parent(s). If the fee will not be paid, the child will not be registered. By the time the child goes to school and receives medical care, parent(s) will have to pay a double amount of what these services normally cost. However, schools are obliged to provide the child with education (Ministerie van Justitie, 2000, Ambtsbericht China, p18). Not only does the government in China decide on how many children a couple may have in cases of marriages, permission has to be asked at a local town committee. The age of consent to get married for boys is 22, for girls it is 20(Ministerie van Justitie, 2000, Ambtsbericht China, p15). 

While the Chinese government slowly is “loosening” practices like the birth control policy, in practice it is shown that it still exerts a great influence on daily life. Especially Chinese girls are set back in their development because of government influence. Women are forced to get married or into prostitution (Ministerie van Justitie, 2000, Ambtsbericht China, p19). 
Fleeing to the Netherlands, hoping for a better future, the Chinese girls are up for disappointment. A study from the Dutch Refugee Council shows that “The Dutch government considers that there are enough adequate shelters for minors to go back to”. When in possession of an AMA license, “the license will be withdrawn with the reason of adequate shelter”. Any request for a “license continued stay will be rejected (VluchtelingenWerk Nederland, 2007, A tot Z, introductie Asielbeleid China). 

Chinese AMA’s who have requested asylum before January 4th 2001 (start of the Aliens Act 2000, further explained in chapter 3) find themselves in the “transitional period” (period from January 4th  until November 7th 2000), their request will be investigated. In the case of a request being denied, the Chinese AMA has to make arrangements to go back to China, the Dutch government does not have to make sure that the AMA has adequate shelter in China.

Conclusion

Obtaining a residence permit in the Netherlands became very hard with the introduction of the Aliens Act 2000. Learning from past situations, World War II for example, conventions and guidelines were drawn up to protect refugees from ending up in situations of having nothing left and nowhere to turn to.

The 1951 Refugee Convention was drawn up to protect refugees coming from war situations. The additional 1967 Protocol removed geographical boundaries meaning that not only European refugees would be protected. From European side the European Treaty on Human Rights entered into force in 1953. The Treaty is laid down in law, meaning that all members party to this Treaty must obey it. Being used in jurisprudence for obtaining a residence permit, article 3 of this Treaty is particularly important. It states that “no one should be submitted to torture or to inhumane or humiliating treatment or punishment”.

Through the years of war in Congo many children have been used to serve as soldiers. These children are of all ages ranging from 9 to 17. The tasks they have to perform are horrifying, carrying heavy army supplies, serving as shields for soldiers on the frontline and being a soldiers personal sex slave. In cases where it was tried to rehabilitate children and send them back to their hometown, most children eventually ended back up as a child soldier. 

Because organisations like Human Rights Watch are keeping an eye on the situation in Congo and are urging the international society to take action, an Optional Protocol to the Convention on the Rights of the Child on the involvement of children in armed conflict was drawn up. Important in this Protocol is the raise of the minimum age of a child soldier from 15 to 18. The Protocol was adopted by the UN General Assembly on 25 May 2000 and entered into force on 12 February 2002.

While discussing AMA’s another important group to mention are the Chinese girls. The reason that these girls come to the Netherlands is usually the birth limitation policy. Having a child in China has many obstacles, a couple can only have one child, they have to be married and have to be mature. The age for boys to get married is settled at 22 for girls it is 20. Being a girl in China is a disadvantage; many times they are used for marriage or forced into prostitution. Asking for a residence permit in the Netherlands the girls are up for disappointment. A request for a license is in most cases denied because the Dutch government considers that “there is enough adequate shelter” for these girls to go back to.

The two groups of AMA’s I discussed are protected by many Conventions, Protocols and Guidelines. Article 3 of the European Treaty on Human Rights has to prevent these AMA’s from being sent back to an even more hopeless situation. Congo and China are only trying to “improve” the situations in their countries so that it may seem for the public the situation is becoming safer and refugees can truly return home without danger for their lives. Unfortunately it is still common, as refugees set foot in their country they are arrested, and nobody is to hear from them ever again. What good did the protection under Conventions, Treaties, Protocols and Guidelines do for these AMA’s now?
3.

The Convention on the Rights of the Child

To be able to find out if children’s rights are being violated one has to look into the Convention on the Rights of the Child to see what rights are mentioned. Reason for this Treaty is the realisation that children need specific protection against broad forms of violations. Examples of these violations are child abduction, child labour, child abuse, neglect and sexual exploitation. These violations are mentioned in the articles 11, 32, 19 and 34 (UNICEF, 1989, Convention on the Rights of the Child). In the context of this thesis children rights are being placed in the light of asylum procedures. In this chapter I will explain how the Treaty came about, what articles are important what organisations deal with this Treaty and conclude with an overview of what the Members to the Convention have accomplished so far.

§ 3.1 United Nations
The Convention on the Rights of the Child is an initiative of UNICEF. UNICEF is a child-specialised agency of the United Nations. The United Nations were founded in 1942 when 26 nations declared in the Declaration by United Nations, that they would continue to fight against countries that were the spill behind the second World War. The United Nations officially came into existence on 24 October 1945.

UNICEF is a department of the United Nations that focuses on children in need of food, clothes and education all around the world. UNICEF is active in 160 countries. UNICEF was founded in 1946. Many children were in need of food and water. From 1953 UNICEF is operating worldwide and has become a development organisation focusing on helping mothers and children. In 1960 the help from the organisation became structural and emphasis was being placed on family, local community and society. UNICEF is a national and internationally accepted speaking partner. They can influence government policies. They work together with local governments and non-governmental organisations (United Nations, general information from the website, www.un.org).

§ 3.2 The Convention on the Rights of the Child
In 1989 the members of the United Nations decided that it was necessary to set out rights that children all over the world have and put these in a legally binding document. A Charter on the Rights of the Child already existed. This became the basis for the Convention in its current form. 

The Convention contains 54 articles of which 41 have the goal to improve the social position of children. The Convention is based on 4 basic principles, being: no discrimination, interest of the child, right to live and develop and respect for the child’s opinion. Special about this Convention is that it covers all life areas of children. These areas are for example, family life, school, religion etc. Moreover, children that find themselves in special situations, refugee children, adopted children or children that are handicapped enjoy specific rights in this Convention.

The Convention was ratified on the 31st of October 2001 by 192 countries. Among these countries are Afghanistan, Djibouti, Haiti, Niger, Panama, Swaziland and Zambia. The only two countries that did not sign the Convention are Somalia and the United States of America. They have made clear that they have the intention to ratify the Convention. By ratifying the Convention the countries have acknowledged that the document is a legally binding instrument and that they have the obligation to obey the rights drawn up in the Convention. This does not imply that these rights are guaranteed to be protected everywhere. One can think of prostitution, pornography, child abuse and the murder on street children. These rights are stated in the Convention but are still being violated in many countries in the world, especially in developing countries like for instance Sudan and Rwanda.

Through the years changes have been made in the Dutch AMA policy. Since 1992 there is a separate policy for AMA’s. If a minor is not granted an asylum status in the regular procedure, he (can also be read as she) will have to go through the AMA admission procedure. In this policy the emphasis lies on the question if it is justified to send the minor back to his home country. Within six months the Minister of Foreign Affairs has to investigate if there is ‘reasonable adequate care’ for the minor, should he return to the country of origin. In Gevlucht zonder Ouders integratie van alleenstaande minderjarige asielzoekers in Nederland (Snijders, J & Wel van F, 1995, p 12) several of these problems concerning AMA’s are mentioned for example this policy does not fully describe the criterion what is reasonably adequate care? Who will look after the minor once he is back in his country of origin? When deciding if the minor has to return to his home country attention should be paid at the quality of life aspect and continuity of the development of the minor, in the country of origin as well as in the Netherlands. The first Article that is of importance in this context is Article 22. This Article states that “all Parties to the Convention should take appropriate measures to guarantee that a child that wants to obtain a refugee status, or in accordance with the appropriate international or national law and procedures is considered a refugee, irrespective if the minor is accompanied by his parents or someone else, should get protection and humanitarian assistance. There is also Article 6 that states that “all Parties to the Convention guarantee in the broadest sense possible, the possibilities to survive and the development of the child”.

With the implementation of the new Alien Act 2000 several aspects have changed for AMA’s. If an AMA has arrived in the Netherlands after April 1st 2001 and wants to apply for asylum, alongside this application there will be a direct judgement whether the AMA can be considered for a license temporary stay asylum or regular. Asylum means that the AMA is granted a status under the Geneva Convention which gives refugees and asylum seekers rights when they apply for asylum in another country. Regular means that the AMA is not granted a refugee status but will be provided with care under the regular Dutch law. If the judgement for a permit is negative the AMA will get a permit temporary stay regular under the restriction “for stay as an AMA” (Ministerie van Justitie, 2000, Vreemdelingenwet 2000).

It should be noticed that the Dutch government is carrying out a restrictive policy towards refugees and asylum seekers. The consequences also apply to AMA’s and this is not in line with the Treaty. If one takes article 6 for example it says “States should acknowledge that every child has the right to an inherent life. “States guarantee as much as possible the possibilities for survival and development of the child” (UNICEF, 1989, Convention on the Rights of the Child, article 6).

But is there anyone who checks whether the countries who are members to this Treaty carry out the rights mentioned in the Treaty in order to protect children? With the founding of the Treaty in 1989, The Committee on the Rights of the Child was set up under article 43 part 1. This article states that the Committee will judge the progress that States make with compliance of the Treaty. Under article 44 part 1 States are obliged, sometimes through mediation of the Secretary General of the United Nations, to report to the Committee on measures that are taken to make sure the recognised rights in the Convention are carried out. Reports that are handed to the Committee have to contain enough information to give the Committee a good insight on the application of the Convention in the concerning country. Lastly the countries have to ensure that the reports are generally available in their countries (UNICEF, 1989, Convention on the Rights of the Child, article 44).

Conclusion

To conclude, it can be seen that many actions are taken to improve the position of children in society. 

Back in 1946 the United Nations set up a special child fund, called UNICEF, to provide children over the world with food, clothes and education. From 1960 the help became structural. They are an internationally accepted speaking partner and can therefore exert influence on government policies. In 1989 the United Nations set up the Convention on the Rights of the Child. This Convention has the goal to improve the social position of children. It is a legally binding instrument, and by ratifying the Convention the countries have acknowledged that they have an obligation to realise the rights given to children in the Convention.  Still the rights mentioned in the Convention are not being protected everywhere around the world, think for example of, prostitution, pornography and child abuse. Article 6 should protect children from these abuses saying that “States guarantee in the broadest sense possible, the possibilities to survive” (UNICEF, 1989, Convention on the Rights of the Child, article). States must report to the Committee on the Rights of the Child in order to investigate if States live up to the rules protecting the rights given to the children through the Convention.

As can be concluded from this chapter enough is being tried to protect the rights of children over the world. But what about refugee and asylum seeking children? Is the Dutch government doing enough to protect the rights of children that have fled to the Netherlands in order to get a better life, away from war and death?
In order to see in what way the Dutch government is implying the rights stated in the Convention I will look at the Dutch AMA policy and the consequences it has for children wanting to obtain a refugee or asylum status in the Netherlands.

4.

Aliens Act 2000

When analysing about Conventions and Treaties by which AMA’s should be protected it is necessary to also take a look at the Dutch asylum procedures. Are AMA’s adequately taking care of? Does the AMA procedure take the concerns of children into notice? Can children hope for a better future? In this chapter I will discuss the Aliens Act 2000 and investigate whether or not these questions can be positively answered.

§ 4.1. Why the Aliens Act 2000?

In the 90’s a huge flow of asylum seekers and refugees came to the Netherlands to find a safe place to live. With this flow of people a lot of asylum requests were placed and the INS was overcrowded with cases, until the point that the six month period of decision making was far exceeded. As said before, the then current Aliens Act was not updated enough to deal with these numbers of cases. It also made clear at that time that the procedures were too complicated and took too long. For all these reasons the Aliens Act 2000 was created. The goal of this Act to “create a shorter admission procedure and to create more awareness about rights and duties that asylum seekers and refugees enjoy” (Ministerie van Justitie, 2000, Op weg naar Januari 2001, Justitie Oprechte Koers). To see if this goal is being achieved I will shortly explain the procedure in the Aliens Act 2000.

§ 4.2. Setting up the Aliens Act 2000

In the 1998 coalition agreement it was decided that the then applying Aliens Act would have to be drastically updated. It was last updated in 1994 and with more asylum seekers and refugees coming to the Netherlands the Act needed changes. Because it would take a lot of time and effort to change the Act, a project team was installed: Project New Aliens Act. The Act would consist out of a Setting-up Act and a so-called Alien decision (Vreemdelingenbesluit). The Setting up Act arranges adjustments in other legislation as a consequence of the implementation of the Aliens Act 2000. The Alien decision sets out the further legally framework of the Aliens Act 2000. In 1999 the first concept of the Aliens Act 2000 was ready and sent for advice to the Council of State. In June 2000, after a lot of debate, the Second Chamber accepted the new Act and the preceding Setting-up Act. The first date of implementation for the Act that was decided on was the first of January 2001. After the acceptance of the Setting-up Act the Parliament decided that the parties involved in the new Act should get more time to prepare for the implementation of the Act and set a new date for this implementation, namely the first of April 2001. In between June 2000 and the first of April 2001 all the parties involved, for example political parties, Immigration and Naturalisation Service (INS), Central Organ for the relief of Asylum seekers (COA), the Dutch Refugee Council and the municipalities prepared the lose ends in order to smoothen the way for implementation that indeed took place on the first of April 2001.

§ 4.3. Procedures in the Aliens Act 2000

In the Aliens Act 2000 two different procedures can be distinguished, the regular procedure and the asylum procedure. Most aliens come to the Netherlands through the regular procedure. These are people that want to establish themselves in the Netherlands or that want to work or study here. Aliens must apply for an authorisation for temporary stay (Ministerie van Justitie, 2000, Vreemdelingenwet 2000) at the Dutch embassy or consulate in their own country. In order to successfully apply for a temporary stay the alien must meet several general conditions:

· Must show that he has enough sources of income in the Netherlands (130 % of the minimum income),

· Has a space to live in,

· Show documents providing the persons identity,

· Must not have a criminal past.

Depending on the background with which aliens come to the Netherlands, there can be different or additional rules. For example certain nationalities (New Zealand, United States, Canada and Australia) and European citizens (Ministerie van Justitie, 2000, Vreemdelingenwet 2000), do not have to apply for a MVV to come to the Netherlands. After the general conditions and additional rules have been checked the Immigration and Naturalisation Service takes a decision about the application for a residence permit. This decision has to be taken within six months. If the application is granted, the applicant gets a MVV. This is a visa that allows the alien to travel to the Netherlands. Being in the Netherlands the applicant can change the status of this visa from MVV to a residence permit determined stay. This license is yearly extended if the alien still meets the above criteria. After five years the alien can apply for a residence permit indefinite stay. With this permit the alien can stay in the Netherlands. It can also occur that the application for a MVV is denied. In that case the alien can object at the INS. If the objection is denied by the INS there is the possibility to lodge an appeal in court. During the procedure is not allowed to await the procedure in the Netherlands. When the court decides that the appeal is granted, the INS has to take another look at the application. If the court denies the appeal the alien can file a so-called “higher appeal” at the Council of State. This is the last chance for an alien to get a MVV. If the higher appeal is denied, the alien will not be granted a MVV. On page 15 I have made a scheme to clarify the procedure.

In 2004 the Dutch government came with a proposal for a new law concerning integration for newcomers. In this proposal it was stated that “aliens choosing voluntarily to come to the Netherlands for an establishment for a long time period, should prepare themselves for their stay in the Netherlands by taking an integration exam”(Immigratie- en Naturalisatiedienst, 2006, Basis examen inburgering. Inburgeren in het buitenland). There are two groups of people that have to take the integration exam before coming to the Netherlands:

1. People that need a MVV to come to the Netherlands,

2. People which, after they have arrived in the Netherlands as “newcomers”, according to the “Law Integration Newcomers” (WIN), are obliged to integrate.

Mostly, these are people that want to build a family (for example get married with partner that was already in the Netherlands) or that are reunited with family members already living in the Netherlands. There are, however, groups of people that are exempted from the exam:

· Aliens from EU/EER countries, Switzerland, United States, Canada, Australia, New Zealand and Japan,

· Aliens that, for health reasons, cannot travel,

· Aliens that are witnesses/filers of women trade,

· Aliens that already possess a license for stay and

· Aliens of Surinam nationality that can prove they have at least taken courses on lower level in the Dutch language.

Thus these people do not have to take the integration exam in their home country, however, if they are newcomers according to the Law Integration Newcomers they have to follow the further integration course in the Netherlands. The exam consists of two parts; knowledge of the Dutch language and knowledge of Dutch society.

· In the language part only the oral capacities will be tested. This means that illiterates can also take the exam. The level of this exam is A1 of the European Framework of Modern Alien languages (Common European Framework, http://www.rug.nl/let/voorzieningen/talencentrum/algemenetaalcursussen/cef). 

· Alongside the oral capacities, the Dutch government finds it important to test the aliens’ knowledge of Dutch society. The level of these exams is the same as of the oral exam.

The exam is held at the Dutch consulate or embassy in the home country. The exam is taken by phone which is connected to a computer. The candidate has to respond correctly to the questions the computer asks. The language exam takes 15 minutes; the knowledge of Dutch society exam takes about 25 minutes. The answers will be digitalised and compared, by a specially developed speech recogniser, with the Dutch of a native speaker. The exam will be valid for a year and costs 350 euros. The alien gets no help from the Dutch government. There are no courses the alien can take in order to prepare him/herself for the exam. In preparing themselves for the exam the aliens can apply for exam materials to be send to them through a connected family member of friend living in the Netherlands ”(Immigratie- en Naturalisatiedienst, 2006, Basis examen inburgering. Inburgeren in het buitenland).

In this new integration law for aliens a MVV application can be denied if it can be shown that, although the exam result was positive, the alien has not gained enough basic knowledge of the Dutch culture and language. Having gained enough basic knowledge of Dutch culture and language the alien can now apply for a MVV. The procedure for obtaining the MVV and converting it to a licence for stay will be explained in the next paragraph.

Figure 1: Regular procedure



§ 4.3.1. Asylum procedure

Another group of people that have to go through a procedure for obtaining a residence permit are the asylum seekers. They can apply for asylum on the following grounds:

· 1951 Refugee Convention,

· European Treaty for Protection of Human Rights (EVRM),

· Serious humanitarian grounds or,

· If returning to the home country is difficult because of the situation there, for example when there is a war going on.

Asylum seekers can file an application at one of the four INS’ Application Centres. After the initial interview (eerste gehoor) the asylum seeker gets a decision within 48 process hours which stands for 6 working days. The decision can be that further investigation is needed or that applying for a licence has no chance of succeeding. In the last case the asylum seeker can appeal against the rejection. He cannot, however, await the appeal in the Netherlands. If further investigation is needed, the INS will examine more closely the asylum seekers reasons for submitting an application. During the investigation the asylum seeker will stay in the Netherlands, in one of the Reception and Investigation Centre of the Central Organ for shelter of Asylum seekers (Opvang- en onderzoekscentrum). After extended investigation the INS will take a decision about the application. They have to take this decision within six months. In practice the INS usually exceeds this time frame, when advice or investigation by external experts is needed to take a careful decision. Or when the situation in the home country of the asylum seeker is unclear or unsafe and is expected to last a short while. When the INS’ decision is positive, the asylum seeker will be granted a residence permit for determined stay (VTB-a). This means that the asylum seeker can stay in the Netherlands temporarily, as long as he needs protection, for a maximum of three years. When protection is no longer needed he has to return to his home country.

In the Aliens Act 2000 there is only one type of residence permit for all asylum seekers that are admitted. Owners of this permit are allowed to have a paid job, are entitled to housing, education and study financing. They also have the right to family reunification; this is however under certain conditions. When after three years the asylum seeker still needs protection, he is qualified for a residence permit indefinite stay (VOT-a). This means that he can stay in the Netherlands for ever.

It can also be the case that the INS is planning to reject the application for asylum. If they are planning to do this they will notify the asylum seeker, who can then react on this decision by clarifying the disagreement. This procedure makes sure that the asylum seekers point of view and arguments are clarified very clearly. When reaching the final decision the INS can also react on the asylum seekers point of view and arguments.

When the INS rejects the asylum seekers application, he is obliged to leave the country. It is, however, possible to file an appeal in court. If the asylum seeker files an appeal, the decision to leave the country, is suspended temporarily. The appeal procedure can be awaited in the Netherlands, however, a few exceptions to this rule:

· The decision about the application is defined as useless in the Application Centre or,

· The asylum seeker already has applied for a residence permit before and this application was rejected,

In these cases the asylum seeker is not allowed to await the appeal procedure in the Netherlands.

When the court decides that the appeal of the asylum seeker is justified, the INS has to reassess the application. When the Court denies the appeal; the asylum seeker can file a higher appeal at the Council of State. The pronouncement of this appeal cannot be awaited in the Netherlands, meaning that the asylum seeker has to go back to his home country. He can, however, apply for temporary facilities. With this document the asylum seeker can await the appeal in the Netherlands and is entitled to basic care. When the Council is of opinion that the appeal is justified, the application has to be reassessed. A rejection of the higher appeal means that the asylum seeker will not be granted a residence permit. After the application for asylum is denied by the Council of State, the asylum seeker has to leave the Netherlands within four weeks. The shelter and housing will be terminated after these four weeks by the COA. The asylum seeker himself must make sure that he leaves the country within four weeks. When needed, he can be helped by the International Organisation for Migration (IOM). If the asylum seeker does not wish to cooperate in his leave, he can be expelled by the National Military Police (Ministerie van Justitie, 2000, Vreemdelingenwet 2000, Toelating en opvang van vreemdelingen in Nederland).

On the next page I have put the asylum procedure in a scheme.

Figure 2: Asylum procedure


 SHAPE  \* MERGEFORMAT 

[image: image1]

Conclusion

The new Aliens Act 2000 was brought into life to shorten admission procedures and to make it more clearly to asylum seekers what can be expected and what is expected of them. After it was first decided that the Aliens Act 2000 should be effective at the first of January 2001, the Act was implemented a few months later on the 1st of April 2001. In the Aliens Act 2000 there are two procedures namely the regular and the asylum procedure. In both procedures it can still be seen that they have not become shorter and that there are still a lot of uncertainties among refugees whether they can stay in the Netherlands or have to return to their home country.

Most AMA’s can be placed in the asylum procedure. As shown in this chapter the asylum procedure can take up a lot of time and brings with it a lot of uncertainty for the AMA. Even if the AMA gets a permit for stay it is not said that the he can stay indefinite. With the permit for determined stay the AMA will get protection for as long as it is needed, with a maximum of three years. In the case that protection is no longer needed the AMA has to return to his home country. When, after three years, it turns out protection is still needed, the AMA will obtain a permit for indefinite stay.

In the introduction of this chapter I asked the question whether or not an AMA is adequately taken care of and also can hope for a better future when fleeing to the Netherlands. By examining the Aliens Act 2000 it cannot be said for sure that the AMA will have a better future. Coming to the Netherlands, have to go through a procedure that can take up a lot of time and therefore leaving the AMA in uncertainty can certainly not be qualified as adequate care. As said before AMA’s come from situations which have great effect on them, the thing they mostly need is a safe place and the certainty that they can build a future which is also stated in article 22 of the Convention on the Rights of the Child. What the Dutch government needs to realise is that these AMA’s have fled from situations that have been traumatising for them and that the Netherlands should be a place where they can recover from these traumas and where they can build on a better future. The Aliens Act 2000 is not helping in building a better future and is the job of the Dutch government to change this situation while they have legally obligated themselves to do so.

5.

The position of AMA’s under the former Aliens Act and under the new Aliens Act 2000
In chapter 3 I discussed the Aliens Act 2000 and the procedures in this Act. In this chapter I will compare the old Aliens Act, the one dated from 1965 and the Aliens Act 2000. How have procedures changed in a way that they benefit for the AMA? Has there been real improvement and what comments do human rights organisations have on the Aliens Act 2000? In this chapter I will set out these questions and their answers.

§ 5.1. AMA’s before the Aliens Act 2000

The forerunner of the Aliens Act 2000 was the Aliens Act of 1965, which was revised in 1994. The goal of the 1994 revision was to reduce the number of procedures revolving around admission and expellation and to shorten the procedures. Also the higher appeal in Court was abolished and the provisional license temporary stay was introduced. The rules for AMA’s were the same as they are now, however, greater emphasis has been placed on the licenses AMA’s will get. Under the 1965/1994 Aliens Act the procedure for obtaining a residence permit took up a lot of time. Because it was necessary to evaluate the current procedure Parliament drew up two reports and handed these over to the Inspection of Youth assistance and Youth protection on December 7th 1999. In these reports recommendations were made concerning the problems with admission, shelter and custody of AMA’s.

§ 5.1.1. Transitional measures

The old policy applies to minors that have applied for asylum before the 4th of January 2001. There is a transitional period for minors who:

· Possess or will get an AMA license and,

· Fall under the old policy (applied for asylum before the 4th of  January 2001) and,

· Will or already have reached the age of 18.

This group could get a license without restrictions whether or not they had an AMA license for 3 years. If they have applied for a license without restrictions before the 1st of April 2001, their license without restrictions was converted into a license undetermined stay. Not being 18 and falling under the old conditions, they would get an AMA license that would be valid until the day they would turn 18. After April 1st 2001 this license would be converted into a license continued stay.

§ 5.2. AMA’s after the Aliens Act 2000

With the new Aliens Act, the government decided to implement a new AMA policy. In this new policy the goal is, foremost, to create a quicker system for the asylum application and to improve the custody and shelter perspectives of the minor asylum seeker. The policy’s main point is to do right to the children but at the same time preventing flows of AMA’s coming to the Netherlands. The new AMA policy follows the Aliens Act 2000 but within this policy special attention is paid to the minority of the asylum seeker. Because of the minority aspect with asylum seeking children, the government is under extra pressure to provide these children protection where necessary. Next to national obligations, the Netherlands also has international obligations to protect children’s rights. Among these international obligations are for example the Convention on the Rights of the Child and the UNHCR policies for Unaccompanied Refugee Children. Although the government has signed these treaties, with this new AMA policy it is not doing everything in their power to help children in finding a safe place to stay. Having in mind article 3 of the Convention, part 2 states that “the best interest of the child is the first consideration” (UNICEF, 1989, Convention on the Rights of the Child). A lot of measures in the new AMA policy are not considered to be in the best interest of the child. Below I will mention the most important ones:

· AC procedure,

· Age investigation,

· Not getting “appropriate protection and humanitarian assistance” (UNICEF, 1989, Convention on the Rights of the Child, article 22) and 

· In most cases not getting a permanent residence permit.

Firstly the AC procedure; in this procedure the goal for the INS is, to reach a decision in the asylum application within 48 process hours, which stands for 6 working days. This also goes for the asylum application of unaccompanied minors. The question that arises is, will a quick decision benefit the child? In the policy paper it is stated that “bearing in mind the development of the child, it is necessary for the child to know, as soon as possible, whether he will be granted asylum in the Netherlands or he has to return to his home country” (Ministerie van Justitie, 2000, Beleidsnota alleenstaande minderjarige asielzoekers). When a minor has filed his application in the AC, he will be interviewed by a child-specialised servant of the INS. During this interview a guardian of the custody agency Nidos will be present. The goal of this interview is to find out what the flight motives of the child are and from what kind of situation he has fled. Questions are asked about the home country, the town where the minor lived, the situation that made the child leave his or her home town and the flight route.

In order to examine whether the minor will be granted a residence permit there has to be determined if he really is a minor. This is done in the age investigation, which takes place in the above mentioned AC procedure. The investigation has to prevent adults (persons above the age of 18) abusing the AMA policy. A minor has to prove that he is a minor by showing (legal) documents stating the age of the minor. In case of doubt about the age, the minor has to cooperate in a so called “age exam” (leeftijdsonderzoek). During this exam X-rays of the collarbone, hand and wrist are taken. From the length of this bones it can be determined whether the minor is 16 years or older. The fact that it is expected of children to prove their age with (legal) documents, considering that they come from difficult situations, is according to article 3 of the Convention, not in the best interest of the child.

Not getting the appropriate assistance, protection and help is another point of attention. In this light the focus is on minors under the age of twelve, filing an asylum application. When these minors arrive in the Netherlands they have to report in an application centre and file their asylum application. In the application centre several aspects concerning the minor will be checked: 

· Dublin agreement (act between states of the European Union preventing asylum seekers applying for asylum in several countries of the EU)

· Minority

Problems with appropriate assistance and help lies in the fact that with the new policy the child gets appointed several different people to look at its case. Goal of the Dutch Refugee Council is to appoint one representative to the minor’s case. Due to the many cases the Council deals with this goal cannot always be met though. After the first interview the child protection agency NIDOS appoints a guardian (Human Rights Watch, 2003, Fleeting Refuge: The triumph of Efficiency over Protection in Dutch Asylum Policy). The guardian is responsible for managing the child’s case. With these guardians problems arise: first of all these guardians are not trained in asylum law or policy, secondly they only attend INS interviews with children in cases where the child is traumatized or otherwise in need of special support, and then frequently the guardian only observes the interview through a video monitor. During the interviews there is little consideration for the child, meaning that a child is questioned like an adult. During the AC procedure the minor has to stay in a closed shelter. In the Netherlands there are two of these centres, one in Vught and the other one in Deelen. These centres were for minors in the age of 15 and older for who was not yet determined whether they would get a licence for stay or not. It was also a centre for minors who already got the final decision, leaving the country before or on the day they become 18, on their asylum application. The centre in Vught has been in the news regularly because of the strict regime and therefore minors leaving the campus with unknown destination. This centre was opened in November 2003, as a pilot project, by the Dutch Government. Soon after the opening it became clear that a strict regime was applied in the centre. Minors were not allowed to leave the campus territory, in some cases they were allowed only after permission of a COA employee. Because there were no activities for the minors, the Government put together a program which lasted from 6.30 a.m. until 22.30 p.m. and which was obliged for the minors to participate in. Minors were not allowed to wear their own clothes; every minor had to wear the same clothes. Lastly the minors did not receive enough pocket money to foresee in their daily needs. After several comment letters from the Dutch Refugee Council, these rules were loosened, still the overall view was that these centres were not in line with the Convention of the Right of the Child.  Article 20 which states that “when a minor is growing up without his family, the State should provide a suitable alternative, like a foster home, taking into consideration the cultural background of the minor”. Article 31 further states that “every child has the right to have spare time, to play and to participate in cultural and artistic activities” (UNICEF, 1989, Convention on the Rights of the Child). Comparing these rights to the regime at the centre in Vught, one can say that these centres are not suitable for minors to be kept in. 

Looking at the question, asked earlier in this paragraph, if a quick decision on the asylum request benefits the child the answer is yes. A child needs to have certainty about his or her future, can he settle for a future in the Netherlands or does he need to prepare for a return to his home country? For the development of the child it is important to know, as soon as possible, whether he gets a licence for stay or not. Questionable, however, is the way in which the decisions are made. With the Aliens Act 2000 procedures have changed and as several organisations, like the Dutch Refugee Council and Human Rights Watch, confirm these changes do not benefit the AMA’s. The AC procedure, the representative and protection issue and the shelter in closed centres are all issues that have been acknowledged by the organisations as being not beneficial for AMA’s. In the next paragraph I will discuss the comments of Human Rights Watch on the Aliens Act and what the Dutch government thinks of these comments.

§ 5.3. The Aliens Act against the Convention: Human Rights Watch comments

As said above, the AMA policy does not benefit from the Aliens Act 2000. In this paragraph I will discuss the report Fleeting Refuge: The triumph of efficiency over protection in Dutch asylum policy. In this report Human Rights Watch discusses the AMA policy as it occurred after the implementation of the Aliens Act 2000. I will highlight the comments that are in line with articles in the Convention.

§ 5.3.1. Report Fleeting Refuge: The triumph of efficiency over protection in Dutch asylum policy

From November 2002 until February 2003 Human Rights Watch (hierna genoemd HRW) has been evaluating the Dutch asylum policy. In this report several subjects of the asylum policy are being discussed, for example minors in the AC procedure, interviewing young children, and the definition AMA/BAMA. After the appearance of the HRW report, the organisation wrote a letter to the former minister of Immigration and Integration Mr. Hilbrand Nawijn. In this letter HRW urges the minister to take measures in the asylum policy to improve certain aspects of the policy. Following the important aspects that according to HRW need to be changed:

· Current deportations represent a further degradation of the Dutch commitment to the right to seek asylum and non-refoulement (expel a refugee against their will). The successor of Minister Nawijn, Rita Verdonk (Het ministerie is na de verkiezingen in 2006 gesplitst, voorheen viel integratie onder het ministerie van Justitie. De huidige minister van Justitie is Ernst Hirsch Ballin. In het huidige kabinet is integratie ondergebracht bij Wonen en Wijken, de minister van dit ministerie is Ella Vogelaar), decided that 26.000 aliens and asylum seekers had to return to their home country. Most of them had been living in the Netherlands for a long time, had children that were going to school here, have friends here, in short their lives are in the Netherlands not in a country where they have fled from and where the risk still exists that they are being arrested the minute they set foot in the country.

· No careful assessment of security conditions in geographic regions of return makes the departure illegal in the light of international standards for protection.

· Safe third country and internal flight alternatives are being invoked improperly.

These facts mostly concern adult refugees, but concerning children HRW also has comments to make:

· Rights embodied in the Convention are not applicable to children whose parents have no right to remain in the Netherlands. Because of that decision children have no secondary rights deriving from core Convention rights.

· The Dutch definition of unaccompanied minors is not conforming to international standards. There are several guidelines which protects children. Most important is the Convention on the Right of the Child, there also UNHCR guidelines which deal with cases important for refugee children, health and nutrition, psychological well-being and legal status. Comparing the definition of these international standards with the Dutch definition it can be said that the Dutch definition is used differently with every different minor that applies for asylum in the Netherlands.

· Failed asylum seeking children are held in detention and have limited access to education. As said before while the application is being looked at, the minor had to stay in a closed centre where a strict regime was practised. Since January 2005 these special AMA centres are closed and the AMA’s are now staying in normal shelters where they have their own department. Still this is not a solution, as for example the Dutch Refugee Council has claimed several times; it is not beneficial for a child’s development to stay in a closed centre, among adults. 

In the letter HRW indicates that the Dutch government must make more effort to make sure that in cases of proposed deportation, “the best interest of the child” standard must be given primary consideration (Human Rights Watch, 2004, Netherlands: Safety of Failed Asylum Seekers at Risk. Letter to the Dutch Immigration Minister).

In return the former Minister of Immigration, Mrs. Verdonk answered the letter of HRW. First of all she claimed that Dutch Courts review the asylum procedure in line with international obligations. On this ground she feels that the comment of HRW saying that certain aspects of the asylum procedure are in violation with international obligations is false. As a result of the report and the answer of the minister a meeting took place between the Ministry of Justice, an executive director of HRW and one of the writers of the report. During this talk the Ministry promised to take the comments of HRW into consideration when future policy is made (HRW, 2003 Letter of answer from the Ministry of Justice. subject: report from Human Rights Watch). In the response letter they again addressed the above mentioned points saying that “the Minister’s response to the findings of abuses of migrant and asylum-seeking children raises three specific concerns” (HRW, 2003, Commentary on Dutch Asylum Policy presented on the occasion of the Parliamentary Roundtable Discussion called by the Permanent Commission on Justice):

· The first is her insistence that the Convention on the Rights of the Child is inapplicable to certain migrant children present in the Netherlands.

· Secondly HRW is concerned by the Minister’s response to their findings regarding interviews of migrant and asylum-seeking children. HRW is afraid that interviewing children aged six and older fails to address the many real-life problems with child interviews.

· Lastly the Minister’s response to findings about child migrants and asylum seekers fails to address abuses stemming from the definition of “accompanied” children, used by the Dutch government.

In conclusion it can be said that HRW is not satisfied with the Minister’s response and she does not put enough effort in seriously addressing the concerns and recommendations made in the report.

Conclusion

Obtaining a residence permit in the Netherlands became very hard with the introduction of the Aliens Act 2000. Learning from past situations, World War II for example, conventions and guidelines were drawn up to protect refugees from ending up in situations of having nothing left and nowhere to turn to. Nowadays there is a constant flow of asylum seekers coming to the Netherlands. Due to this fact the Aliens Act 2000 had a more restrictive character in order to prevent the number of asylum seekers coming to the Netherlands to increase. The restrictive feature in the new policy makes it that the number of asylum seekers dropped from 22.870 in 1996 to 13.402 in 2003. Bearing in mind the international obligations the Netherlands have bound themselves to, it can be questioned if the new AMA policy is in the best interest of the child. Certainly numbers of asylum seekers have decreased but what about quality? When AMA’s arrive in the Netherlands they have to wait at least six months before a decision has been made about whether a child can stay or has to return to the home country. Procedures as explained earlier, for example interviewing a child, are too complicated and confusing for a child. If a visa is granted to the AMA it will be one for temporary stay. As soon as the situation in the home country improves and “adequate shelter” is available the AMA has to return to his home country. Furthermore the AMA has to undergo an age-exam to determine whether or not the AMA is really a minor. All these aspects are dealt with in the AC procedure, which takes 6 working days. However, this term is usually exceeded as well as the six month term for a MVV application. During this procedure the asylum seeker can object to a negative decision and when this objection is turned down, the asylum seeker can file for appeal at the Council of State. As one can imagine this object and appeal process takes up a lot of time and leaves the asylum seeker in great uncertainty about his future. 

Human Rights Watch has commented on the AMA policy in a report directed to the Minister of Immigration. The reply they received included comments that the Minister took notice of the report but is satisfied with the way procedures are handled at the moment. Taking the Ministers comment into account a lot of work can be done by organisations like Human Rights Watch to make sure that children are given a fair chance by the Dutch government. It is not fair to say that a future can be decided on within 48 process hours.

6.
Conclusion
After doing my research on the treatment of AMA’s under the Convention on the Rights of the Child, I looked at some other Treaties set up by several institutions like for example the European Union. My second focus was on the Aliens Act 2000. What are the procedures and how do these affect AMA’s? Both focuses made it possible to answer the central question of this thesis:

“The Convention on the Rights of the Child is set up to protect the rights of children all over the world. Article 3 part 2 states that members of the Convention should do everything in their power to ensure that children are protected and certain of the care that they need. Is the Dutch government providing the care, stated in article 3 part 2 of the Convention, with its policy for unaccompanied minors?” 
Several Treaties and Conventions in chapter 1 mention that children should not be the subject of torture and punishment (UNHCR, 1966, Convention and Protocol relating to the status of refugees) that can lead to physical injuries. They should grow up in an environment that is safe and wherein they can recover and work on their development. By legally binding themselves to these Treaties and Conventions The Netherlands have obliged themselves to provide a safe environment for AMA’s suffering from physical injuries. Take for example the child soldiers from Congo and the groups of Chinese girls discussed in chapter 1. 

Taking a closer look at the situations of these two groups of AMA’s, the realisation was that children needed to be specifically protected while they are a vulnerable group. The Convention on the Rights of the Child, discussed in chapter two is set up to provide the specific protection for children. Based on four principles, important to highlight are interest of the child, right to live and develop and respect for the child’s opinion (UNICEF, 1989, Convention on the Rights of the Child). With changes, which are much more restrictive, made in the Dutch AMA policy it can be concluded that the Netherlands is not respecting these principles. 

The more restrictive AMA policy is discussed in chapter 3. The implementation of the revised policy took place at 1 April 2001. Two procedures can be distinguished in this policy namely the regular procedure and the asylum procedure. For both procedures changes were made, however it can be doubted these changes are for the better. In the asylum procedure the aim is to shorten procedures and make a decision in the best interest of the child. So how does a decision made within 48 process hours benefit a child? Still a child can appeal against this decision, if the appeal is rejected the child can file a higher appeal and so on. During the appeal it is not clear if the child may await it in the Netherlands. When the AMA is lucky and is granted a permit to stay it will be for a determined time. In the meantime the child builds a life here even though there is the chance he will be sent back. How does this policy justify Article 3 part 2 of the Convention and articles mentioned in earlier chapters of my thesis? 

Comparing the situation of AMA’s under the former Aliens Act and the Aliens Act 2000, as I have done in chapter 4, another conclusion that can be drawn is the government seems to be unwilling to take AMA’s needs into consideration. Of course they want to do right by AMA’s but at the same time the aim of this restrictive policy is to prevent other AMA’s coming to the Netherlands. A lot of issues in this procedure have to be improved. Children need some peace and stability after arriving in the Netherlands. Their cases need to be thoroughly investigated, preferably would be to appoint a one representative to a child’s case, not having different representatives looking after the child. A child needs to feel protected and secure. 

The fact that organisations like Human Rights Watch and the Dutch Refugee Council are urging Ministers to address aspects like these in the current policy should not have to be necessary. The Ministry of Justice has the responsibility and not just internationally, to take care of AMA’s. Yes they have internationally legally bind themselves to Treaties and Conventions, carry these out then. Get the Dutch definition of an AMA in line with international standards, if it is not possible to shorten the procedure, make sure that AMA’s get the proper care they are entitled to. A Minister who is lacking reports of human rights organisations expression their concerns about these aspects cannot be seen as hope for better future prospective.

As a result of the above, the central question “The Convention on the Rights of the Child is set up to protect the rights of children all over the world. Article 3 part 2 states that members of the Convention should do everything in their power to ensure that children are protected and certain of the care that they need. Is the Dutch government providing the care, stated in article 3 part 2 of the Convention, with its policy for unaccompanied minors?” can be answered as follows.

The Netherlands is not doing everything in their power to ensure that children are protected and certain of the care that they need. Children fleeing to the Netherlands have a good reason to look for shelter in another country. They are not coming to the Netherlands voluntarily to settle themselves here. My advice to the Dutch government is to make sure an AMA’s case is thoroughly looked into. This should not take more than the maximum of a year. Appoint one representative to an AMA’s case who will be present at every interview or investigation a child has to participate in. If the case is denied do not let there be a ton of options for filing an appeal. Case denied AMA leaves the country, those are clear procedures. Of course this is not an reasonable option while it will be condemned nationally as well as internationally. 

Revising the Aliens Act of 1965 and turning it into the Aliens Act 2000 might have seemed a step in the right direction. Maybe it is time to revise the Aliens Act 2000 into an Act that meets national as well as international standards.

Bibliography

Books:
Snijders, J & Wel van, F. (1995). Gevlucht zonder ouders. integratie van alleenstaande minderjarige asielzoekers in Nederland. Utrecht: Uitgeverij SWP

Newspapers:

Algemeen Dagblad

Metro

Spits

Volkskrant

Magazines:

Reed Business B.V. ( 2006). Elsevier, Amsterdam, Reed Business B.V.
Internet:

http://www.europa.eu
http://www.ind.nl
http://www.justitie.nl
http://www.rug.nl
http://www.unhcr.org
https://www.vluchtweb.nl
http://wetten.overheid.nl/
http://nl.wikipedia.org
Reports and other publications from governmental and non-governmental organisations:

European Union. Treaties and Protocols.

United Nations. Treaties and Conventions.
Reference List
Amnesty International. (2003, September 9). Democratic Republic Congo, Children at war, p 41. Retrieved November 17, 2007 from VluchtelingenWerk Web site: https://www.vluchtweb.nl/livelinkvw/llisapi.dll/fetch/2000/13709/13489/1573672/1573677/2003_09_09,_Amnesty,_DR_Congo,_Kindsoldaten.pdf?nodeid=570095&vernum=0
Common European Framework. Retrieved November 17, 2007, from Rijksuniversiteit Groningen Web site: http://www.rug.nl/let/voorzieningen/talencentrum/algemenetaalcursussen/cef
European Union.  (1950, November 4). Retrieved November 17, 2007, from European Union website: http://www.europa.eu
Human Rights Watch. (2003, September 24). Commentary on Dutch Asylum Policy presented on the occasion of the Parliamentary Roundtable Discussion called by the Permanent Commission on Justice. Retrieved from VluchtelingenWerk Web site: https://www.vluchtweb.nl
Human Rights Watch. (2003, April). Fleeting Refuge: the triumph of Efficiency over Protection in Dutch Asylum Policy. Retrieved November 18, 2007, from VluchtelingenWerk Web site: https://www.vluchtweb.nl
Human Rights Watch. (2003, May 20). Letter of answer from the Ministry of Justice. Subject: report from Human Rights Watch. Retrieved from VluchtelingenWerk Web site: https://www.vluchtweb.nl
Human Rights Watch. (2004, February 13). Netherlands: Safety of Failed Asylum Seekers at Risk. Letter to the Dutch Immigration Minister. Retrieved from VluchtelingenWerk Web site: https://www.vluchtweb.nl
Immigratie- en Naturalisatiedienst. (2006, March). Basis examen inburgering. Inburgeren in het buitenland. The civic integration examination abroad. Retrieved November 17, 2007 from IND Web site: http://www.ind.nl/nl/Images/bro_inburgering_tcm5-105967.pdf
Ministerie van Buitenlandse Zaken. (2000). Ambtsbericht China, August 28, 2000, page 15. Retrieved from VluchtelingenWerk Web site: https://www.vluchtweb.nl/livelinkvw/llisapi.dll/fetch/2000/13709/13489/1577010/1577012/2000_08_28,_Ambtsbericht,_China.pdf?nodeid=77450&vernum=1
Ministerie van Justitie. (2000, February 1). Op weg naar 1 Januari 2001, Justitie Oprechte Koers. Nieuwsbrief Vreemdelingenwet 2000. Retrieved from the Ministry of Justice Web site: www.justitie.nl
Ministerie van Justitie. (2000, March 24). Beleidsnota alleenstaande minderjarige asielzoekers. Retrieved from Ministry of Justice Web site: www.justitie.nl
Ministerie van Justitie. Wat zijn AMA’s? Retrieved in 2004 from Ministry of Justice website: http://www.justitie.nl
UNHCR. (1966, December 16). Convention and Protocol relating to the status of refugees. Retrieved from UNHCR website: http://www.unhcr.org/protect/PROTECTION/3b66c2aa10.pdf
UNHCR. (1988). Refugee Children Guidelines on Protection and Care. Retrieved November 17, 2007, from the UNHCR Web site: http://www.unhcr.org/protect/PROTECTION/3b84c6c67.pdf
UNICEF. (November 20, 1989). Convention on the Rights of the Child
VluchtelingenWerk Nederland. (June, 2007). A tot Z, introductie Asielbeleid China. Retrieved from VluchtelingenWerk Web site: https://www.vluchtweb.nl/livelinkvw/llisapi.dll/fetch/2000/13709/25130/17269/A_tot_Z__China.pdf?nodeid=27988&vernum=0
Wikipedia, the Free Encyclopedia. Congo-Kinshasa. Retrieved November 17, 2007, from Wikipedia Web site: http://nl.wikipedia.org/wiki/Democratische_Republiek_Congo#Koloniale_periode_.281870-1960.29
Appendices
1. List with abbreviations

2. Article out of Elsevier Magazine of February 25, 2006.

3. Table with number of asylum applications.
Authorisation for temporary stay (MVV)





Assessment of the application





Decision is handed out to the alien in foreign country





Alien leaves his country to come to the Netherlands





Positive





Objection





Negative





Positive





Convert MVV into residence permit for 1 year





Appeal (Court)





Negative





Appeal denied





Higher Appeal (Council of State)





Higher appeal denied





Alien does not get a MVV





File an application at the Dutch embassy or consulate





Asylum application





Application


Registration


Initial interview with INS





Plan INS: deny application


Reaction on denied application by asylum seeker


Decision





1st judgement of application





Positive





Negative





Appeal in Court





2nd interview with INS





Higher Appeal (Council of State)





Negative





Judgement of application





Positive





Residence permit (determined stay)





Appeal denied





Higher appeal granted





Leave the Netherlands





denied





Negative





Positive
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